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official capacity. 



Frank R. Moyer v, the President, Managers and 

Company of the Berks and Dauphin 

Turnpike Road 

TXJRNPIKB COMPANIES — ^REPAIRS — REPORT OP INQUISITION — 
FREEHOLD JURORS — STREET RAILWAY COMPANY OC- 
CUPYING TURNPIKE — COSTS 

In a proceeding against a turnpike company, under the gen- 
eral Act of March 2, 1805, P. L. 1804-5-6, page 76, for neglect 
to keep Its road in proper order and repair, if the defendant 
turnpike company appear, in response to notio«, it is deemed to 
be a waiver of any defect in the notice or its manner of service. 

Under the Act of 1806, the inquisition are not required to 
base their finding solely upon their own view. The fact that they 
must find whether the road was out of order for a given space of 
time seems to show conclusively that they should hear testimony 
and that their finding must in part be baaed thereon. 

The rights of a street railway company upon a turnpike, 
are subject to the use of the same road for the traveling public, 
and the turnpike company cannot be relieved of its liability to 
properly maintain its road by shielding itself back of a street 
railway occupying a portion of the roadway. 

Costs are exclusively a creation of Statutory Law. The Act 
of 1806 is entirely silent thereon. 

No. 231, June Term, 1911, C. P. of Lebanon County. 
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2 justices' law reporter 

Frank R. Mojer ▼. the President, Managers and Company of tlie 
Berks & Dauphin Turnpike Road. 

E. D. Siegrist & G. H. Meyer, Attorneys for PlaintiflP. 

Grant Weidman & Cyrus Derr, Attorneys for Defendant. 

Opinion by Henry, P. J., September 16, 1912. 

OPINION 

This certiorari brings up the record of a Justice of the 
Peace in a proceeding directed against a Turnpike Company 
for neglect to keep its road in proper order and repair. 

The Berks & Dauphin Turnpike Company was organized 
and is existing under the Act of the General Assembly of 
March 2nd, 1805, P. L. 1804-5-6, page 75 and its supple- 
ments. Section 10 of this Act provides that the Company 
shall lay out a road sixty feet in width (modified to fifty feet 
by a subsequent act) and ''at least twenty-one feet thereof to 
be made an artificial road, bedded with stone, gravel, or any 
other hard substance, well compacted together, and of suffi- 
cient depth to secure a solid foundation, in such a manner as 
to secure, as nearly as the materials will admit, a firm and 
even surface rising toward the middle by a gradual arch, and 
so nearly level in its progress as that it shall at no place rise 
or fall more than will form an angle of four degrees with 
an horizontal line, and shall forever hereafter maintain and 
keep the same in good and perfect order and repair." Sec- 
tion 15 of the Act provides that *'if the Company shall neglect 
to keep the said road in good and perfect order and repair, 
for the space of five days, and information thereof shall be 
given to any Justice of the Peace of the neighborhood, such 
Justice shall issue a precept, to be directed to any constable, 
commanding him to summon three disinterested freeholders, to 
meet at a certain time in the said precept to be mentioned, at 
the place in the said road which shall be complained of, notice 
of which meeting shall be given to the keeper of the gate or 
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turnpike nearest thereto, and said justice shall, at such time 
and place, by the oaths or affirmations of said freeholders, en- 
quire whether the said iroad or any part thereof, is in such 
good and perfect order and repair as aforesaid and shall cause 
an inquisition to be made, under the hands of himself and a 
majority of the said freeholders ; and if the said road shall be 
found by the said inquisition to be out of order and repair, 
contrary to the true intent and meaning of this act, the said 
justice shall certify and send one copy of the said inquisition 
to each of the keepers of the turnpike or gates between which 
said defective place shall be;" and providing penalties for 
such neglect and continued neglect. 

On March 20, 1911, Frank R. Moyer made an information 
before Frank B. Hugendubler, Justice of the Peace of North 
Londonderry Township, against the said Turnpike Company, 
complaining that at a specified place in said township the 
said Company had neglected for the space of five days and up- 
wards preceding the making of the information, to keep its 
turnpike road in good and perfect order and repair as re- 
quired by the said act of incorporation etc. The said justice 
issued his precept to the constable of said township, commiand- 
ing him to summon three disinterested freeholders to meet at a 
certain time at the place in said road complained of, to inquire 
whether the said road was in good and perfect order and re- 
pair as required by said Act of Assembly, and the said con- 
stable summoned John S. Bomberger, Harry C. Kreider and 
George Bomgardner as disinterested freeholders of said North 
Londonderry Township. The Constable made a sworn return 
that he had summoned the said three persons as disinterested 
freeholders. Notice of the meeting of the inquisition was given 
as required by the said Act, the said three persons summoned 
as disinterested freeholders were duly affirmed '*to inquire 
into the truth of the matters affirmed to by said Frank R. 
Moyer in said information and complaint and perform our 
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duties as such disinterested freeholders impartially and ac- 
cording to the best of our judgment/' The Justice and the 
members of the inquisition met at the time fixed, namely, April 
4, 1911, at two P. M., at the place in said road complained of 
and subsequently by adjournment from time to time. The 
record recites that counsel for the said Turnpike Company at 
the meeting held on April 4, 1911, ** presents the objection that 
the appointed freeholders are not such as required by the Act 
of Assembly," and that at the meeting held April 7, 1911, the 
counsel for the Turnpike Company requested ** permission to 
examine the said freeholders as to their interest and com- 
petency," which objection and request were overruled by the 
Justice. Testimony was produced before the inquisition 
which by the agreement of counsel was to **have the same 
force and effect as if written down by the members thereof 
personally." The inquisition certified in their return that 
the three members thereof were disinterested freeholders and 
found *'from their own view and a careful consideration of 
testimony of witnesses under oath" that the portion of said 
turnpike road complained of was on the day of the informa- 
tion and complaint and for the space of five days and upwards 
preceding, not in good and perfect order and repair, and speci- 
fically setting forth the defective condition of the said turn- 
pike road at the place indicated in the proceedings. The re- 
turn also contained the following note : * * Costs taxed on mar- 
gin of this inquisition," and a bill of costs amounting to 
$134.23, inclusive of stenographer's fees, was filed with the 
proceedings. 

The defendant filed in this court seventeen exceptions to 
this record and the proceedings before the Justice. 

It must be conceded that the clause of the act under which 
this proceeding is brought is highly penal, that it must re- 
ceive a strict construction and that the method of procedure 
pointed out must be strictly followed. The first exception is 
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that the precept issued in the name of Frank R. Moyer, the 
informant, and that it should have issued in the name of the 
Commonwealth. While the title of the case here and in some 
parts of the proceedings appears to be Frank R. Moyer v. The 
President, Managers and Company of the Berks & Dauphin 
Turnpike Road, the record discloses that the precept, as well 
as the summons to the freeholders and the notices, were issued 
in the name and by the authority of the Commonwealth of 
Pennsylvania. 

The second exception is that the freeholders were selected 
by the constable, whereas they should have been designated by 
the Justice of the Peace. In Wilt v. Turnpike Company, 1 
Brewster 411, 417, in a similar case, the proceedings were set 
aside for the reason that jurors had been nominated by the 
magistrate instead of by the constable, and we are in accord 
with the reasoning and conclusion of that decision. 

The third exception is to the notice of the time and place 
of meeting of the inquisition given to the keeper of the gate 
nearest the place complained of. The Defendant Turnpike 
Company appeared in response to the notice and this must be 
deemed a waiver of any defect in the notice or its manner of 
service. 

The fourth fifth, sixth, seventh and eighth exceptions re- 
fer to the objection of counsel for the defendant, that the 
freeholders were not such as were required by the Act of As- 
sembly and the request for permission to examine them as to 
their competency, and qualifications, may be well considered 
together. The objection made at the meeting held April 4 
was that the appointed freeholders were not such as were re- 
quired by the Act of Assembly, without stating the ground 
for the objection or wherein they were incompetent. The ob- 
jection was too vague and indefinite and we think was prop- 
erly overruled. The request of counsel for the defendant 
company, made at the meeting held April 7th, for permission 
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to examine the alleged freeholders as to their competency, is 
entitled to more serious consideration. The persons to sit in a 
proceeding of this character are in the nature of jurors and 
are to be disinterested freeholders, and in this as in any other 
proceeding involving the capacity of jurors to act, the ques- 
tion is a preliminary one, and the better practice undoubtedly 
would have been to grant the request of the defendant to ex- 
amine the jurors, but as the door has ever since been open to 
the defendant in this Court to make the same request, where 
it would have been granted and the defendant would have 
been permitted to show the want of qualification of the jurors, 
it has not suffered by the action of the inquisition, and we 
cannot but conclude that the jurors were properly qualified. 
The Constable made his sworn return to this effect, the jurors 
were sworn as such and they make their return, again averr- 
ing that they are disinterested freeholders. The action of the 
Justice in passing upon this objection and request before the 
inquisition must be deemed the act of all in the absence of 
anything appearing to the contrary. 

The ninth exception is based upon the fact that the in- 
quisition returned that they made their finding from their 
own view and from the testimony of the witnesses under oath. 
There is nothing in the Act of Assembly requiring the -in- 
quisition to base their finding solely upon their own view and 
the fact that they must find whether the road was out of order 
for a given space of time, seems to show conclusively that they 
should hear testimony and that their finding must in part be 
based thereon. In Delaware County Turnpike Road, 4 Pa. C. 
C. 101, Knight v. Bustleton, etc. Turnpike Company, 35 Pa. C. 
C. 520, it was held that the finding of the jury should be based 
upon the view and the testimony of the witnesses. 

In the tenth exception the defendant finds f Ailt with the 
refusal of the inquest to permit counsel to further examine 
Frank R. Moyer, the inf omutnt, with reference to there being 
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a combination between himself and others to bring this pro- 
ceeding. The question whether others were associated with 
the informant or not would not be of any moment in this case. 

The eleventh exception is based upon the fact that some 
time elapsed between the making of the information and the 
finding of the inquest, during which time the defendant com- 
pany was actively engaged in repairing its road, and that no 
view of the portion of the road complained of was made at 
or about the time of making its return. As we view the di- 
rection of the Act of Assembly the question for the consi- 
deration and determination of the inquest was whether any 
part of the road complained of was in such good and perfect 
order and repair as thereby required for the space of five days 
prior to the bringing of the information. 

In the twelfth exception the claim is made that the finding 
of the inquest is defective in not finding that the said road 
was out of order and repair ''contrary to the true intent and 
meaning of the Act of Assembly." It is true the fifteenth 
section of the Act contains a clause that if the said road shall 
be found by the said inquisition to be out of order and repair 
contrary to the true intent and meaning of the Act, the said 
Justice shall certify and send copies of the inquisition to the 
keepers of the turnpike or gates between which said defective 
place shall be, and provides the penalties to follow such neg- 
lect on the part of the Turnpike Company. The provision 
has reference to the action to be taken subsequent to the find- 
ing, and the words ''contrary to the true intent and meaning 
of this Act" must be taken to refer to the prior clauses and 
directions and conditions therein set forth. The finding of 
the jury is in accordance with the direction of the Act. 

The thirteenth exception was to the form of the oath 
taken by the jurors, which was in the form prescribed by the 
Act of 1836 for road viewers, and was abandoned by counsel 
at the time of the argument. 
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The fourteenth and fifteenth exceptions are to the return 
of the inquest finding that the twenty-one feet in the centre 
of the portion of the road complained of is in a defective con- 
dition ; and that a street railway company was occupying and 
maintaining a street railway upon the centre of the said road, 
which placed it beyond the power of the Turnpike company to 
control the centre of the turnpike road. The information 
and complaint is with reference to the turnpike road of the de- 
fendant between certain points and the finding of the inquest 
is that the ** portion of said turnpike road complained of and 
hereinbefore specifically set forth by description thereof and 
in said complaint also specifically set forth, which latter is 
made part hereof, for said description as if textually herein 
incorporated, was, upon the day of the date of said informa- 
tion and complaint and as well for the space of five days and 
upwards next preceding the day of said information and com- 
plaint, not in good and perfect order and repair." Then 
follows a specific finding of the defective condition of the road 
in question. Subsequently the return recited that these find- 
ings applying to the twenty-one feet in the centre of said turn- 
pike road required to be an artificial or turnpike road, 
throughout the length of the portion complained of, being the 
part or centre over which the public travels. It seems plain 
that the centre of the turnpike road at that place in question 
is the travelled and macadamized portion thereof. The rights 
of a street railway company upon a turnpike are subject to the 
use of the same road for the travelling public and the turnpike 
company cannot be relieved of its liability to properly main- 
tain its road by shielding itself back of a street railway oc- 
cupying a portion of the roadway. 

The sixteenth exception is taken to the alleged imposi- 
tion of the costs of the proceeding upon the defendant. A bill 
of costs was filed, but the only reference to costs by the in- 
quisition was as follows: ^^ costs taxed on margin of this in- 
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qnisition." There is no attempt to impose the costs upon any 
one and in the absence of a direction as to who shall pay the 
costs we cannot say that the inquisition has committed any 
error, so that this exception does not seem to be well taken. It 
may not be out of place in passing to suggest that costs are 
exclusively a creation of statutory law, the Act of 1805 is 
silent thereon, and no other, applying to this case, has been 
called to our attention. 

The seventeenth exception is general and needs no further 
comment, except to say that the record of the Justice, includ- 
ing all the proceedings in this case seem to have been pre- 
pared with exceptional care and the Act of Assembly has been 
strictly followed. 

And now, to wit, September 16, 1912, all the exceptions 
are overruled. 

Reported by Frank B. Hugendubler, J. P., Palmyra, Pa. 
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D* H. Hinterleiter v. Sheckler & Hinterleiter, 
Robt Donmoyer, Mgr. 

LONG SUMMONS DISTINGUISHED FROM SHORT SUMMONS — 
AGENCY — ^WAIVER OP RIGHTS 

A Judgment before a Justice of the peace will be set aside 
where summons is Issued January 6, 1918, and made returnable 
January 10, 1913. 

A tenant farmer of defendants, upon whom summons was 
served, who had authority to buy and sell what was needed on 
the farm, Is not a proper party to be served, nor can he enter 
Into any agreement for his principals, nor waive any of their 
rlg;ht8. 

No. 109, March Term, 1913, C. P. of Lebanon Comity. 

Certiorari. 

J. G. Adams & Son, Attorneys for Plaintiff. 

E. W. Miller, Attorney for Defendant. 

Opinion by Henry, P. J., July 19, 1913. 

Exceptions to the proceeding of the justice in the above 
entitled suit. 

1st. The record shows that the summons was returnable 
less than five days after its date. 

2nd. The alleged service of the summons was made only 
three days before the time fixed for the hearing. 

3rd. The names of the individuals composing the firm 
of Sheckler & Hinterleiter, defendants, are not set out or given 
in this suit as required by law. 

4th. The statement that parties appeared January 9^ 
1913, at 5 P. M. in the justice's record is false and untrue as 
neither of the defendants, Sheckler nor Hinterleiter, ap- 
peared before him in this suit at any time. 
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D. H. Hlnterleiter v. Sheckler & Hlnterlelter, Robt. Don- 
moyer» Mgr. 

5th. That judgment was passed' against Sheckler and 
Hinterleither without being summoned. 

6th. The return of the constable endorsed on the sum- 
mons is false as neither Sheckler nor Hinterleiter, the de- 
fendants, had at the time of the bringing of this suit a separate 
or joint residence in the County of Lebanon nor did they or 
either of them reside in the family of another person, both of 
them having then been and are now residents of Alleghany 
County. 

E. W. MILLER, 
Attorney for Defendants. 



OPINION. 

This is a certiorari bringing up the record of a Justice 
of the Peace. The exceptions summarized, are that the record 
shows that the summons was returnable less than five days 
after it is dated, that the alleged service of the summons was 
made only three days before the time fixed for the hearing, 
that the claim of the plaintiff is against M. 0. Sheckler and 
Alpha M. Hlnterleiter, and that these parties never were 
summoned nor are their names properly set out in the suit. 
The Act of March 20, 1809-10, P. L. 209 Sec. II provides for 
the summons issuing not more than eight nor less than five 
days after it is dated and for service at least four days be- 
fore the time of hearing. There are certain Acts of Assembly 
providing for shorter service in case of non-residence, but to 
authorize such shorter return and shorter period of service the 
non-residence of the parties should appear upon the Justice's 
record. 

The sum;mons in this case was issued on the 6th of Jan- 
uary, 1913, and made returnable on the 10th of January, be- 
tween the hours of nine and ten A. M. The transcript recites 
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D. H. Hinterleiter v. Sheckler & Hinterlelter, Robt. Don- 
moyer, Mgr. 

that by agreement of parties the hearing was held on January 
9th, at five o'clock P. M. 

From the evidence taken it appears that the only ap- 
pearance for the defendants was the presence at the hearing 
of their tenant farmer, upon whom the summons had been 
served and who had authority to buy and sell what was needed 
on the farm and to sell cows and produce, depositing the 
moneys realized therefrom in the bank, for the owners of the 
farm. In the absence of anything showing some further au- 
thority or agency in this tenant we cannot but conclude that 
he was not the proper party upon whom to serve a summons, 
nor could he enter into any agreement for his principals or 
waive any of their rights. The summons was therefore not 
made properly returnable nor was the hearing held as pro- 
vided by law. 

The plaintiff admits that he has no claim against Bobt. 
Donmoyer, but that his claim in this suit is against M. O. 
Sheckler and Alpha M. Hinterleiter, who are tenants in com- 
mon of a farm occupied and tenanted by the said Robt. Don- 
moyer. The suit, as entitled, is properly against Bobt. Don- 
moyer, the words **Mgr. Sheckler and Hinterleiter" are mere 
means of identification and the judgment in effect is against 
Donmoyer, although it clearly appears that the object was 
to get service upon M. O. Sheckler and Alpha M. Hinterleiter. 
Even granting that Donmoyer was the agent of M. O. Sheck- 
ler and Alpha M. Hinterleiter and subject to service of the 
summons, on the ground of their being non-residents, the ser- 
vice as made was not sufScient for it was not made upon the 
alleged agent, but appears, to have been left with an adult 
member of this family. This is an insufficient substituted ser- 
vice under the Act of Assembly. 

It is fundamental that to sustain a judgment there must 
be a valid service or something equivalent thereto. No such 
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D. H. Hinterleiter t. Sheckler & Hinterlelter, Robt. Don- 
moyer, Mgr. 

service having been made in this icase the judgment of the 
Justice of the Peace cannot be sustained. 

And now, to wit, July 19, 1913, the exceptions to the 
proceedings of the Justice of the Peace in the above entitled 
tase are hereby sustained and the judgment is set aside. 

Reported by Frank B. Hugendubler, J. P., Palmyra, Pa. 
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Charles M* Meredith, Sheriff, v. 
County of Bucks 

eHERIPP's FEES — CONSTITUTIONAL LAW — ^LIABILITY OP COUNTY. 

Plaintiff, fiheriff, claims foes and mileage under the proTls- 
ions of Act of July 11, 1901, P.L. 663, contending that the Act of 
June 20, 1911, P.L. 1072, is unconstitutional. Held, that the effect 
of the Act of 1911, subdividing the counties in which officers 
are compensated by fees into two classes, to-wit: those haying less 
than 130,000, where fees will be fixed by said Act, and those hay- 
ing not less than 130,000, but not more than 150,000, where they 
would be fixed by the Act of July 11, 1901, is to make the Act of 
June 20, 1911, "local or special" legislation within the inhibition 
of the Constitution. 

Held, therefore, that the Sheriff is entiUed to fees under the 
Act of July 11, 1901, P.L. 663. 

No. 4, March Term, 1913, C. P. of Bucks County. 

Amicable action. 

Hiram H. Keller, Attorney for Plaintiff. 

John L. DuBois, Attorney for Defendant. 

Opinion by William C. Ryan, P. J., April 2, 1913. 

OPINION 

The plaintiff claims the sum of $19.34 from the County 
of Bucks as due to him for the services of conveying one Gard- 
ner Williams to the Glen Mills Schools, at Glen Mills, Dela- 
ware County, under a commitment to said institution. The 
fees and mileage composing the charge are taxed under the 
provisions of the Act of July 11, 1901, P. L. 663, the plain- 
tiff contending that the Act of June 20, 1911, P. L. 1072, the 
last preceding act on the subject of the sheriff's fees, is uncon- 
stitutional and void and does not therefore operate to repeal 
the said Act of 1901. The Act of 1911 is entitled, *'An Act 
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CharleB M. Meredith, Sheriff, ▼. County of Bucks. 

to regulate and establish the fees to be charged by sheriffs in 
counties having a population of less than one hundred and 
thirty thousand, in this Commonwealth, and to provide for 
the taxation and collection of the same." The seventh section 
of Article III of the constitution declares, '*The general as- 
sembly shall not pass any local or special law • • • • • regulat- 
ing the affairs of counties, cities, towndiips, wards, boroughs, 
or school districts" &c. The fixing of fees of county officers 
has been held to be a ''regulating of the affairs of counties" 
within the meaning of the constitutional provision above 
cited. McCarthy v. Commonwealth, 110 Pa., 243; Morrison 
V. Bachert, 112 Pa., 322. Section five of Article XIV of the 
constitution provides as follows: ''The compensation of 
county officers shall be regulated by law, and all county 
officers who are or may be salaried, shall pay all fees 
which they may be authorized to receive, into the treasury of 
the county or state, as may be directed by law. In counties 
containing over one hundred and fift^r thousand inhabitants, 
all county officers shall be paid by salary, and the salary of 
any jEruch officer and his clerks, heretofore paid by fees, shall 
not exceed the aggregate amount of fees earned during his 
term and collected by or for him." The counties of the Com- 
monwealth, it will be noted, are divided by this provision into 
two classes, to wit, those containing more than one hundred 
and fifty thousand inhabitants and those whose population 
does not exceed that number. The Act of June 20, 1911, re- 
lates to counties having a population of less than one hundred 
and thirty thousand, and therefore applies to certain counties 
only of those in which, according to the classification made by 
the constitution, county officers are paid by fees. This makes 
the act "local or special" legislation within the inhibition o^ 
Ihe constitution. The legislature is without power to reclassi 
fy the counties of the state, with reference to the fees of their 
officera. McCarthy v. Commonwealth, 110 Pa., 243. The ef- 
fect of the Act of 1911 is to subdivide the counties in which 
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Charles M. Meredith, Sheriff, y. County of Bucks. 

ofScers are compensated by fees into two classes, to wit, those 
having less than one hundred and thirty thousand, where the 
fees would be fixed by said act, and those having not less than 
one hundred and thirty thousand but not more than one hun- 
dred and fifty thousand, where they would be fixed by the Act 
of July 11, 1901. We have reached the same conclusion as the 
learned judge in Jones, Sheriff, v. Chester County, 21 Dist, 
742, that the Act of June 20, 1911, P. L. 1072, is unconstitu- 
tional for the reasons above set forth and therefore inopera- 
tive to repeal tlie Act of July 11, 1901, P. L. 663, which re- 
mains in force. Judgment must therefore be entered for the 
plaintiff. 

And now, to wit, April 2, 1913, judgment is entered in 
favor of the plaintiff, Charles M. Meredith, Sheriff, and 
against the defendant. The County of Bucks, for $19.34 with 
costs. 



Digitized by 



GoogI( 



JUSTICES LAW REPORTER 1 7 



iEbttarial irpartm^nt 

RETROSPECTIVE AND PROSPECTIVE 

With this number the Justices' Law Reporter enters upon 
its twelfth year of publication as a journal devoted especially 
to the edification of the subordinate magistracy of Pennsyl- 
vania. From the beginning it has received remarkable en- 
couragemfent not only from the magistrates of progressive 
spirit, but also the legal profession and judges of our vari- 
ous courts. The field which it has aimed to fill, and in which 
no labor and pains have been shirked, is one that should be 
still more productive in the future than it has been in the 
past. 

The original scope of the publication has been enlarged, 
embracing not only reports of decisions affecting the jurisdic- 
tion of magistrates, but the rights and duties of county and 
township oflScers, for wihich purpose the reporters in every 
county have been instructed to be alert and diligent. We 
have also prepared and published many valuable forms in the 
appendix, to comply with the requirements of late acts of the 
assembly and this feature will be continued in succeeding is- 
sues. The editorial and correspondence features which have 
been added during the past year have proved acceptable to 
the subscribers, for by this means mooted points in the law 
may be discussed and elucidated, thus furnishing a forum 
in which magistrates and lawyers may exchange views upon 
questions arising in daily practice. There is now no other 
journal in which this feature is exploited and the Justices' 
Law Reporter holds a unique position, its cases being digested 
and commented upon in all the encyclopedias and reposi- 
tories of current case law. 
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Another point should not escape the attention of the 
reader. The recent publication of the Justices' Digest and 
Ouide, a complete and logical practice book for magistrates 
and lawyers, makes it important that this work should be kept 
up-to-date, by noting the changes in the law and practice, a 
desideratum which will be fully supplied in the future issues 
of the Justices' Law Reporter. Not only will new laws be 
explained and commented upon, but their relations to and 
effect upon what has been written will be cogently presented 
in the editorial department of this journal, with reference to 
the new Justices' Digest and Ouide. 

:We cannot too warmly thank the many friends and 
patrons of our publications for the kind and appreciative, 
words they have wtritten and expressed to us, concerning our 
efforts to serve the magistracy, and through its constituents, 
the people of Pennsylvania, in rendering the law an open 
book. 



SCHOOL FOR MAGISTRATES 

A dispatch from Wilkes-Barre states that Hon. John 
H. Bigelow, the able District Attorney of Luzerne County, 
has prepared a set of instructions for the Aldermen and Jus- 
tices of the Peace in that county, so as to enable them to 
obviate the errors heretofore made in complaints, records and 
transcripts, which have resulted in many prosecutions failing, 
because the indictments found upon these returns have been 
quashed. 

The learned district attorney is hereby comfmended for 
the pains which he has taken. This is a work in which the 
Justices' Law Reporter has been engaged for eleven years, 
and, we dare opine, that few of the progressive magistrates 
srbo have sabseribed for and read and followed its corrective 
cases and instructions, have had their records reversed or 
their proceedings quashed. The new Justices' Digest and 
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Guide, which we deliver for $6 covers in detail the actual 
practice and correct and approved forms in criminal and 
quasi-criminal cases as well as civil cases within the jurisdic- 
tion of magistrates. It is suspected that much of the laxity 
in the ofScial papers and records of magistrates is due to the 
following of obsolete forms wihich are contained in ancient 
books long since superseded hy modem laws and forms of 
practice. 

The act of June 25, 1913, fixes the pay of assessors in 
townships of the second class at $3.50 per day. 

The act of June 25, 1913, requiring the permission of the 
State Water Supply Commission, to construct or repair a dam 
does not apply to a private stream having a drainage of less 
than one half square mile. 

The act of June 25, 1913, amends Sec. 2 of the act of 
March 10, 19Q3, in regard to pasting etc., advertisements etc. 
so as to repeal all of the proviso after the word **i)osted.'' 
(See Justices' Digest and Guide, p. 313, par. 46.) 

The act of June 25, 1913, regulates the construction of 
sidewalks in townships of the first class, as per ordinances. 

The act of June 25, 1913, makes the real estate of a 
pauper liable for support and burial, and authorizes the poor 
overseers or directors to sue in assumpsit for the amount ex- 
pended in his behalf. 

The act of June 25, 1913, relates to the recording of maps 
and plans of real estate laid out into lots, where the owner 
has died. It provides for a petition to the Court of Com- 
mon Pleas. 

The act of June 25, 1913, requires the county officers, to 
whom fees or costs shall be paid, to credit the parties and at 
the beginning of each quarter, post in the respective office a 
notice showing the ampunt due to each person. 

Sec. 5 of the act of April 10, 1867, is amended by the act 
of June 25, 1913, so as to increase the pay of Jury Commis- 
sioners to $4 per day. 
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Section 78 of the act of April 14, 1834, is amended by 
the act of June 25, 1913, so as to authorize the Courts to ap- 
point one or more criers, instead of **a crier." 

The act of June 27, 1913, fixes the compensation of elec- 
tion ofiScers and clerks at $5 per day. 

The act of June 27, 1913, permits viewers, in the vaca- 
tion of any public road or street, to award damages to abut- 
ting owners. 

The act of June 27, 1913 relates to insurance contracts 
and is highly important. It is too lengthy to insert its pro- 
visions here. 

The act of June 27, 1913, so-called to preserve the purity 
of the potable waters, by prohibiting the discharge of coal, 
culm or refuse into them, expressly excepts the ''waters 
pumped or flowing from coal mines where coal or culm, or 
refuse has been removed therefrom." This act annuls the 
wholesome provisions of Sec. 17 of the act of May 1, 1873, P. 
L. 89. (See Justices' Digest and Guide p. 306, par. 20) but 
it does not affect Sec. 16 of the fish law of 1909, if it can be 
shown that the sulphur in the water poisons them. (See Jus- 
tices Digest and Guide, 506, par. 50.) 

The act of June 27, 1913, amends Sec. 2 of the act of 
June 14, 1911, in relation to money road tax, so that the sup- 
ervisors shall collect the taxes levied upon the basis of the 
last adjusted valuation certified to the supervisors by the 
County Commissioners. This section limits state aid to town- 
ships, **in any one year" to a maximum of $20 for each mile 
of township roads in such township. The minimum cost of 
state roads is $3,000 per mile, the maximum has been nearly 
$20,000 per mile. 

The act of July 7, 1913, authorizes Commissioners of 
townships of the first class to establish lights on and along 
state highways, to be paid for by the taxpayers. 

The new motor-vehicle law of July 7, 1913, revises the 
acts of April 27, 1909, and April 21, 1911, so that the numbers 
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of the sections are different. The substance of the law is not 
changed very much. But the speed limit, as fixed now by Sec- 
tion 14, is not exceeding one mile in 2 1-2 minutes. If the 
machine with load, weighs more than 5000 pounds, one mile 
in 4 minutes; miachine with solid tires weighing with load, 
over 10,000 pounds, one mile in 5 minutes ; machine with solid 
tires, with load, over 15,000 pounds one mile in 6 minutes. 
Complaints must specify the section claimed to be violated. 
See Chapter 28, P. 477 Justices' Digest and Guide. 

The act of July 7, 1913, provides for an election by which 
any borough having 10,000 inhabitants, or two or more ''con- 
tiguous" boroughs having together 10,000 may vote to become 
a city of the third class. ** Contiguous" means touching and 
not adjacent. A majority of such municipalities having 
voted to become a city of the third class, they shall become 
such on the first Monday of January following the general 
municipal election next succeeding the issuing of the letters 
patent, which nyist be issued within 15 days after such 
election. 

The Charter and officers continue only until such time 
as the borough becomes a city, but there is nothing said 
about ordinances. Consequently there would be no ordi- 
nances when the borough charter dies, nor would there be any 
until the city legislature of five persons adopted them in ac- 
cordance with the law regulating cities of the third class. 
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SUMMARY CONVICTION OF VIOLATION OP THE 
SUNDAY LAW 

As per request of subscribers, we give the fonnal steps in 
arrest and conviction for violation of the Act of April 22, 
1794, 3 Sm. L. 177, commonly known as the ''Sunday Law,'* 
for which see Justice's Digest and Quide, page 474. 

1. Form of Complaint, 

Commonwealth of Pennsylvania, 
County ss. 

Before me, the undersigned, a Justice of the Peace in 

and for , County, personally 

came who being by me sworn, says 

that, on the day of A. D. 19. . . ., 

it being the Lord's Day, commonly called Sunday, one 

yeoman, at , in the 

county aforesaid, did wilfully and unlawfully perform world- 
ly employment or business, as follows: (Here specify the 
particular kind of employment or business), contrary to the 
form of the Act of Assembly approved April 22, 1794, and 
its supplements. 

Sworn to and subscribed be- 
fore me, this 

day of A. D. 19.... 



(Seal) 

Justice of the Peace, etc. 

2. Form of Warrant, 

See Justice's Digest and Guide, Page 553, for form, 
which must be filled to specify the charge in the complaint. 
See also, on same page, form of endorsement and return. 
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3. Form of Docket Entries. 

The docket entries should follow the nature of the charge 
and the conviction, whether upon confession or evidence 
heard, which must appear in the record. 

Now, 19.., 

John Wolf, charged by information sworn 

to and filed, by , with 

having wilfully and unlawfully performed 
worldly employment or business (here 
specify the particular kind of employment 

or business), on the day of 

, A. D. 19. ., the same being 

the Lord's Day, commonly called Sunday. 



CoaimoBwealth of 
PenmnylTaiiia, 



JokB TITolf 



JUSTICE'S COSTS 

Complaint. . . .50 

Bnteringr ac- 
tion 30 

Issuingr war- 
rant .50 

iBsuln? sub- 
poena 30 

Taking testi- 
mony, three 
witnesses .. 

S n te r 1 n gr 
Judgment & 
conviction. . 

Recordlnsr 
conviction. . 

HearinfiT 



,75 



.60 

.25 
.76 

$3.85 



Warrant issued, day of 

A. D. 19.., to 

constable of 

, in the County of 

Same day warrant returned, cepi 
corpus, defendant in custody. 

Information being read to defendant, 
same day, he confesses his guilt and ac- 
knowledges having, performed the act 
charged in the information ; and thereupon 
he is convicted of the offense charged, to- 

wit : 

and the said John Wolf is sentenced to for- 
feit and pay the sum of four dollars, to be 
levied by distress upon his goods and chat- 
tels (or, if no goods etc. are found, to suffer 
six days' imprisonment.) 

Or in case defendant pleads not guilty, 
as follows : 
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CONSTABLE'S game day defendant pleads not guUtj 

COSTS and demands a hearing. Whereupon, 

ExeoutinflT . . , 

warrant... .11.00 being swom, on be- 

Servingr 'sub- ' half of the Commonwealth, says: (Here 

MUeafe '.'.!! ! !86 enter substantially the evidence upon the 

$2.22 charge.) 

also swom who 

says : 

The defendant, John Wolf, in his own be- 
half sworn (or affirmed) says as follows: 
(Here, in like manner give the full sub- 
stance of evidence upon cross-examination 
of the witnesses, when miaterial and rele- 
vant. 

Same day arguments made by 

Esq., for the defendant and by 

Esq., for the Com- 
monwealth. 

(If an adjournment is taken, it must be 
noted and also the fact that the prosecutor 
and defendant have been notified of the 
time.) 

Now, 19. . ., after 

hearing the evidence on behalf of the Com- 
monwealth and the defendant, as well, and 
the arguments of counsel, the said John 
Wolf is by me convit^ted and found guilty 
of the offense charged, to-wit: 



and for his said offense he, the said John 
Wolf, is adjudged, in his presence, to have 
forfeited the sum of four dollars, lawful 
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money of the United States, to be dis- 
tributed as by the Statute is provided. 

IN WITNESS WHEREOF, I hereunto 

set my hand and seal at , in 

the County aforesaid, this day of 

19.... 



Justice of the Peace. 
(Seal) 
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Box 112, Six Mile Run, Pa. 
July 18, 1913. 

A. R. Place, Atty. at Law, Norristown, Pa. 
Dear Sir : — 

I have just returned and found the Justices' Digest and 
Guide amongst my mail, in good order. I thank you for your 
promptness, and expect to make good use of the Digest 

I have four questions on my desk and the parties will be 
here to-morrow night. 

1st. What shall I do with two boys who came along and 
shot four chickens in my lot and fired guns on the public road! 

2nd. What shall I do in a case where a neighbor's hog 
gets into my garden? 

3rd. How shall I go about collecting a bill for neces- 
saries of life, bought by a woman and man together, and who 
refuse to pay? 

4th. How shall I proceed to punish a mi^n who takes 
orders for beer, has it shipped into Pinleyville, and delivers 
it in the keg to men that get drunk and abuse their families? 

I Yours truly, 

S. W. SALKELD, J. P. 



ANSWER TO ABOVE LETTER 

Norristown, Pa., July 22, 1913. 

S. W. Salkeld, Esq., Box 112, Six Mile Run, Pa. 

My dear Sir : — 

Yours of the 18th inst. to hand and in reply thereto sub- 
mit the answers seriatim, as follows: 
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1. At the common law, which is in force in Pennsylvania, 
every wilful and malicious injury to one's person or property 
is a misdemeanor. (See Justice's Digest and Guide, page 653). 

\ The complaint in this case should aver that the defend- 
ants did the act wilfully and maliciously on, etc., within the 
county, etc. 

In cities and boroughs where an ordinance prohibits 
shooting on the streets or highways, this is a specific offense. 

Besides being a misdemeanor, the offenders are tres- 
passers, but the injury, under the circumstances, is redressible 
in the Common Pleas, unless they were on the land of the 
party injured. To hold the parent for the tort, direction, pre- 
sence or approval must be shown. 

2. What to do with the hog is found in Justice's Digest 
and Guide, page 393, Paragraphs 46, 47 et seq. where procine 
law and practice are fully set forth, with forms on pages 396 
and 397. 

3. The practice in collecting a bill for family necessaries, 
from a married woman, is fully given, Page 188, Paragraph 6, 
et seq. Justice's Digest and Guide. 

4. Intoxicated persons may be dealt with summarily. See 
Justice's Digest and Guide, Page 459, Paragraph 48. If the 
sale w!as made by a person not having a license, he is guilty 
of a misdemeanor. 

Very truly yours, 
JUSTICES' LAW REPORTER. 
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Palmyra, Pa., August 15, 1913. 
A. R. Place, Esq., 502 Swede St., Norristown, Pa. 
Dear Sir : — | 

I have examined and am using the Justice's Digest and 
Guide. I can see that the work measures up to a high stand- 
ard of excellence in every respect. It is really better than I 
expected. It is a very valuable addition to my $500 law 
library. 

.' Truly yours, 

PRANK B. HUGBNDUBLER, J. P. 
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Export Lumber Company v. Thomas Lepusnak 

justice's judgment — TRANSCRIPT IN COMMON PLEAS — 
MOTION TO STRIKE OPP — ^DIRECT AND COLLATERAL AT- 
TACK DISTINGUISHED — ^VOID OR VOIDABLE JUDGMENT. 

A defendant, to sustain a motion to strike off a Judgment of 
a Justice of the Peace entered In the Common Pleas on a tran- 
script, must show that it ]b void on its face, and not merely 
Yoldable. 

A certiorari or an appeal is a direct proceeding in the case, 
but the striking oft by the Court of Common Pleas, of a tran- 
script, with a view to purge the record, is collateral to the case 
supposed to be embodied in the transcript. 

Upon a motion to strike off, the qued^tion is not, would the 
record be reversed on certiorari, but does it appear on Its face to 
be wholly void. 

Mere irregularities before the Justice which would be fatal, 
on certiorari, are not sufficient, on a motion to strike off. 

The rule against collateral impeachment of a legal proceed- 
ing applies to every species which is not null and void on its 
face. 

No. 743, November Term, 1910, C. P. of Westmoreland 
County. 

Rule to strike oflf Judgment. 

Crowell & Whitehead, Attorneys for Plaintiff. 

John E. Kunkle, Attorney for Defendant. 

Opinion by MeConnell, J., May 10, 1913. 

OPINION. 

On the 27th of June, 1910, the Justice issued a summons 
in assumpsit not exceeding $300.00 in the above entitled case, 
and the constable made return thereto that it had been served 
on the 28th of June, 1910 on the defendant, by handing a 
true and attested copy thereof to his wife, at his home. On 
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the return day, 2 July, 1910, the Justice, after hearing testi- 
ntony in support of the plaintiff's claim rendered judgment 
in favor of plaintiff for $281.25 — ^the defendant not appear- 
ing. Afterwards, to-wit : on the 11th day of November, 1910, 
a transcript of the judgment was filed in the Court of Com- 
mon Pleas, for the purpose of lien. For over two years, the 
validity of the transcript of this judgment stood unchal- 
lenged on the record. 

Pn the 30th of December, 1912, the defendant's attorney 
moved the Court to strike off the transcript, for a variety 
of reasons, to be hereinafter considered. A rule was there- 
upon granted on the plaintiff to show cause why this motion 
should not prevail, and that rule is the subject-matter for 
present consideration. The defendant does not, in support of 
his motion, allege that he does not owe the debt, or that he did 
not have notice of the pendency of the suit before the Justice, 
nor offer any explanation of his delay in making the present 
application more than two years and a half after the rendi- 
tion of the judgment. The motion is predicated not on any 
allegation of fact by the defendant personally, but it stands 
solely on the statement of his attorney as to the legal suffi- 
ciency of the transcript in designated particulars. The basis 
for action by this Court, according to the pending motion, is 
not for any direct action in the proceeding itself, looking to 
the ascertaining of the legal rights of the litigating parties as 
between themselves, but the application seeks to have the 
Court strike from its own records something that is already 
destitute of any legal efficacy, and not representative of any 
ascertained legal rights whatever In order that a motion of 
this kind may prevail, the transcript must appear on its face 
to be wholly void, and not be simply voidable through a direct 
proceeding by certiorari in the case itself. The legal motive, 
in a case wherein such a motion can prevail, must be solely 
the purging of this court's own records of what has no proper 
and legal place therein. The proceeding now invoked is, 
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therefore, as to the case before the Justice, collateral, and 
not direct. 

A certiorari, or an appeal is a direct proceeding in the 
case, but the striking off by the Court of Common Pleas of a 
transcript of a. judgment rendered by a Justice, with a view 
to have this Court purge its own records, is wholly collateral 
to the case supposed to be embodied in the transcript. . 

A collateral attack on a Justice's record is wholly dif- 
ferent from a direct attack thereon by certiorari or by tak- 
ing an appeal That which would be fatal to the Justice's 
record, when examined by certiorari, is not necessarily so, on 
a motion to strike off his transcript filed in the Common Pleas 
for purposes of lien and execution. Our question in this 
case is not "would the record be reversed in a proceeding by 
certiorari!", but is "does the record, on its face, appear to 
be wholly void, in a proceeding to strike off?" 

The first, fourth and ninth reasons urged in support of 
the motion are the same : the record does not show jurisdiction 
of the defendant. 

The record does not show a service on the defendant in 
the exact form prescribed by the Act of 9 July, 1901, sec. 1, 
P. L. 614. The mode prescribed by that Act is " (b) by hand- 
ing a true and attested copy thereof to an adult member of 
his family, at his dwelling house." This transcript shows 
the following mode of service: "served the within writ, June 
28, 1910, upon the within named Thomas Lepusnak, Export, 
Pa. by handing a true and attested copy thereof to his wife at 
his home." 

In CocHey v. Rehr, 12 C. C. 344, the record was "sum- 
mons returned, served personally on defendant, as by affidavit 
endorsed on summons by M. B. Missimer, Constable." 

Judge Swartz, on a motion similar to the one now pend- 
ing, said: 

"The transcript discloses a personal service, but fails 
to state how the service was made — ^this, at most, is but an ir- 
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regular service, and the judgment under it is not void and the 
defendant cannot impeach it except by direct proceedings: 
Sloan V. McKinstry, 18 Pa., 120; Moore v. Baker, 2 Kulp, 
326/' 

It is true the return in this case does not say that the 
wife of defendant is an "adult member of defendant's fam- 
ily," or that his **home," where the service was made, was 
his ** dwelling house," but these verbal variances from the 
terms of the statute are no more than irregularities ; they do 
not make the proceeding void. Whatever might be said about 
them, if they were being considered under a writ of certiorari, 
they do not sustain, or tend to sustain, a motion to strike off 
the transcript. 

It is also true that the transcript does not show that the 
return wus made **on oath," — ^but this, under the present mo- 
tion, is not fatal. 

** Where the docket entry of the Justice shows that the 
summons was served, but does not state that it was returned 
under oath, a judgment thereon is not void, but merely ir- 
regular, and can be attacked only on certiorari." 

Place V. MuUarkey, 5 Lack. Jur., 248. 

The third ground urged in support of the motion is the 
lack of a showing in the transcript that the return was made 
**on oath." 

The fifth reason is that the transcript fails to show that 
the plaintiff and his witnesses appeared — or that the hearing 
was had and judgment entered July 2, 1910, between the 
hours of 4 :30 and 5 :30 P.M. The transcript shows : 

**And now July 2, 1910 Plaintiff and witnesses appear. 
Plaintiff sworn and testified. Witness Peter Peduzzi sworn 
and testified. Judgment given in favor of Plaintiff for $281.25 
and costs by default." 

If the Justice had jurisdiction — and that we shall con- 
sider later — ^the failure to state between what hours the plain- 



Digitized by 



GoogI( 



JUSTICES LAW REPORTER 33 

Bzport Lumber Co. v. Thomas Lepasnak. 

tiff and witness appeared and gave testimony, and the hour 
of rendering judgment, is certainly not a jurisdictional defect. 
It will be presumed, in favor of the proceedings that the 
time of the transpiring of these things is the time designated 
in the summons, viz : between the hours of 4:30 and 5 :30 P.M. 

That would probably be held — were the proceedings cer- 
tiorari — ^and certainly these irregularities, if they even be 
such, will not authorize the Court, in this kind of a proceed- 
ing, to declare the transcript void on its face. 

** There is no statute in Pennsylvania which requires the 
alderman to enter on his record the hour in which he entered 
judgment by default, if the allegations and proofs are heard 
at the time and hour mentioned in the sum:mons." 

Blessington v. Commonwealth, 14 Atl., 416. 

**In such an attachment before a justice of the peace, it 
is not essential that his record should show the hour at which 
the judgment was entered against the garnishee ; in the record 
of his proceeding, strict accordance in every little detail will 
not be required." 

Wersman v. Wersman, 133 Pa., 89. 

**The record of the justice x)f the peace need not show 
at what hour of the day the hearing was had and the judg- 
ment was entered. It will be presumed that the hearing was 
had and the judgment entered^at the hour stated in the sum- 
mons." 

Fronheiser v. Werner, 14 C. C. 522. 

**A judgment obtained before a justice of the peace will 
not be reversed on certiorari because the transcript does not 
show the hour at which judgment was entered." 

Cope V. Buck, 3 Northampton, 54; 

Robertson v. Clark, 9 C. C, 94; 

Missemer v. Trout, 17 C. C, 317; 

Pumell V. McBreen, 23 C. C, 443; 

Killian v. Eishell, 14 Dist., 374; 
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Sondheimer v. Fox, 19 Lane. L. Rev., 386 ; 
Buckmyer v. Dubs, 5 Binney, 29. 
1 There is notEmg in the fifth reason to warrant the strik- 
ing off of this transcript. 

6th **The record does not show who waa sworn as plain- 
tiff." 

The transcript says ** Plaintiff sworn and testified." The 
plaintiff is the ** Export Lumber Co." Whether the plaintiff 
is a partnership, or an individual trading in a partnershp 
name, or a corporation, we do not know from the transcript. 
Some one not named, but designated in the transcript as 
^'plaintiff" testified. If the plaintiff is an individual trading 
in a partnership name, the record would be understandable. 
But the ''plaintiff" was not the only witness. ** Witness Peter 
Peduzzi sworn and testified" — says the transcript. 

Because the name of the person designated as ''plaintiff" 
is not given, the transcript is not void. The pregnant fact ap- 
pears therefrom that the Justice heard the testimony of wit- 
nesses, before rendering judgment by default, and that is all 
that is essential to our knowing that the judgment is not void. 

The sixth reason does not support the motion. 

8th. The eighth reason asserts that the transcript does 
not show what the witnesses testified to. This is an ordinary 
action of assumpsit, and it is not essential to the validity of 
the transcript that the testimony, or the substance thereof, be 
set out therein. The eighth reason does not support the mo- 
tion. 

"It is not necessary that the Justice of the Peace should 
enter on his docket the evidence on which his judgment is 
founded." 

Buckmyer v. Dubs, 5 Binney, 29 ; 

Evans v. Brobst, 16 C. C, 550. 

"The fact that the record of a justice of the peace fails 
to show that any proof was offered in support of plaintiff's 
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claim, is not suJBScient to justify the Court of Common Pleas in 
striking off a transcript of the judgment of the justice filed 
for the purposes of lien." 

Sarman Bros. v. Perkins, 19 C. C, 43 ; 

Domes v. Staley, 2 Dist., 332; 

Cockley v. Rehr, 12 C. C. 343. 

If the record shows that **due proof" of the claim was 
made, that is sufficient without more 

Hicks V. Bldg. Assn. 26 C. C. 235. 

The complaint in the eleventh reason, to the effect that the 
transcript does not show that the judgment w^ entered ** pub- 
licly," needs no answer, on the consideration of a case like 
this. 

All the matters above discussed pertain to mere irregular- 
ities — some of them scarcely amounting to that. Irregulari- 
ties are inquired about by certiorari, and, in such an inquiry, 
the conclusion may be reached that a judgment should be de- 
clared void by reason thereof; but that does not demonstrate 
that, in a motion of this kind, which is not a proceeding in the 
case at all, the Court is free to make the same inquiries, 
and reach the same conclusion. The transcript of judgment 
must be void on its face. In a proceeding of this kind, the 
Court is engaged in its own affair seeking to purge its own 
records of that which is absolutely null and void. 

It has no authority to take any direct action in the case 
itself. The case remains before the justice — the transcript 
being only filed in the common pleas for the purpose of lien 
on real estate — ^an effect it could not have on the justice's 
docket. 

''Although a judgment recovered before a justice of the 
peace be irregular, yet if he has jurisdiction of the subject- 
matter, the only redress of the defendant therein is by cer- 
tiorari." 

McDonald v. Simcox, 98 Pa., 619. 
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In the course of the opinion in the caae just cited, it is 
said: 

**It is settled law that the regularity of a judgment of a 
court having jurisdiction of the subject-matter cannot be ques- 
tioned in a collateral proceeding. Although a judgment re- 
covered before a justice of the peace be irregular, yet if he has 
jurisdiction of the subject-matter, the only redress of the de- 
fendants therein is by certiorari. If they acquiesce therein, 
by taking no steps to reverse it, they thereby make it as good 
and valid as if all requisites of the law had been observed." 

'*The rule against collateral impeachment applies to every 
judgment, order, decree or judicial proceeding, of whatever 
species, that is not absolutely void. If the judgment is void 
on its face, it is, of course, a mere nullity, and of no avail 
for any purpose, and this may be urged against it whenever it 
is brought in question. But otherwise, whether it be regular or 
irregular, correct or erroneous, valid or voidable, it is not sub- 
ject to collateral attack." 
' Black on Judgments, sec. 246. 

In general, it is only when the face of the proceedings 
sufficiently proclaim their inherent nullity that they lie open 
to collateral attack. 

*' While the filing, for the purposes of lien only, of a tran. 
script of a judgment recovered before a justice of the peace, 
gives the Court of Common Pleas no jurisdiction to open or 
set the judgment aside, yet, if void upon its face, it may and 
should, upon motion by the defendant, be stricken from the 
records of the court as something unlawfully placed there." 

McKinney v. Brown, 130 Pa., 365. 

**The regularity of a judgment rendered by a justice of 
the peace in a matter over which he has jurisdiction cannot be 
questioned in a collateral proceeding." 

County of Cumberland v. Boyd, 113 Pa., 52. 

**The principle that the regularity of a judgment of a 
court having jurisdiction of the subject-matter, cannot be in- 
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quired into in a collateral proceeding, is applicable to judg- 
ments by Justices of the Peace. It is a rule to which there is 
no exception that, when a judgment is given by a court or 
judge having jurisdiction of the subject-matter, its regularity 
cannot be inquired into, in a collateral proceeding." 

Billings V. May, 33 Pa., 191. 

Of course, if it appear that the Justice had, under the 
law, no jurisdiction of the subject-matter which he attempted 
to adjudicate, his proceeding would be a nuUity. That is true of 
the proceedings of any other court beyond the limits of its 
jurisdiction. Jurisdiction is a sine que non to the validity of 
every adjudication, and when that appears to be wanting, the 
proceeding is void, and, therefore, open to collateral attack. 

(1) Does this transcript show that the judgment of the 
Justice is void, because it appears that the Justice had no 
jurisdiction! 

(2) Is it void because it does not appear from the trans- 
cript that the Justice had jurisdiction of the subject- matter 
of the action t 

The first question can be answered negatively at once. 
There is nothing in the transcript itself which proclaims the 
lack of jurisdiction in the Justice. 

''If a judgment shows on its face that it is void for want 
of jurisdiction either of the person or the subject-matter, it is 
a mere nullity — ^and it may be collaterally impeached by any 
person interested, wherever it is brought in question." 

23 Cyc, 1059. 

"This rule as to presumption of jurisdiction does not ap- 
ply against an affirmative showing in the record of an entire 
want of jurisdiction, but is applicable only when the record 
is silent upon the question. Therefore, if from the record, it 
appears that the court had not jurisdiction, its action is void." 

12 Ency. PL & Pr., 174. 
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But it is not proclaimed that this record aflSrmatively 
proclaims the want of jurisdiction. Therefore, it is not 
claimed that the transcript should be stricken off for that 
reason 

It is proclaimed, however, that the second question should 
be answered negatively. The second, seventh and tenth rear 
sons assigned in support of the motion assert that the trans> 
cript does not show any cause of action, and that it should 
do so, to demonstrate the existence of the Justice's jurisdic- 
tion. In other words, that it is essential for the transcript to 
show a subject matter of action, of which a Justice has juris- 
diction; otherwise, it will be presumed to be wanting, and, 
therefore, that the transcript is without validity. 

This raises the only substantial question in the case. 

In many jurisdictions a distinction is made between judg- 
ments of superior and of inferior courts — ^the former being 
protected by the presumption that all things have been rightly 
done, and, therefore, if invalidity does not appear affirmative- 
ly, its judgmjent is valid, but, with respect to the latter, juris- 
diction must be shown affirmatively by the record, or it will 
be presumed not to exist 

In our state this distinction — ^at least to its full extent, 
— does not exist, and the presumptions are mainly the same 
in both cases. The presumptions that attach to the judg- 
ments of a justice are the same as those which attach to the 
judgments of the court of common pleas — or any other court. 
The encyclopedias and text books speak of the courts of 
Pennsylvania considering justice's courts as being superior 
courts and not inferior ones. 

12 Am. & Eng. Ency., 147 ; 

Black on Judgments, sec. 286 ; 

Saxman Bros. v. Perkins, 19 C. C. 46. 

We need not elaborate this, the cases sustain the state- 
ment. If the presumption of law helps out a justice's record, 
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when the subject-matter of an action does not appear, then the 
reasons depended on by the defendant would not demonstrate 
that the transcript in this case is void. That precise question 
has not been passed, on by the appellate courts of this state. 
The lower courts have generally assumed that it is necessary 
that a justice's transcript should affirmatively show jurisdic- 
tion, and, therefore, that the subject-matter of the action 
should be therein made manifest. That is certainly true were 
we considering a case brought into the common pleas by cer- 
tiorari ; it does not so clearly appear that it is true on a mo- 
tion of this kind. 

But we do not care to make the fate of the present motion 
to depend solely on a presumption of the existence of jurisdic- 
tion. We think jurisdiction is affirmatively shown, assuming 
that a statement of the subject-matter of the action is es- 
sential. 

'^Jurisdiction may be defined to be the right to adjudicate 
concerning the subject-matter in the given case. To consti- 
tute this there are tliree essentials : First, the court must have 
cognizance of the class of cases to which the one to be ad- 
judged belongs. Second, the proper parties must be present, 
and third, the point decided must be in substance and effect 
within the issue." 

Black on Judgments, sec. 242. 

* * The test of jurisdiction is whether or not the court had 
power to enter upon the inquiry; not whether its conclusion 
was right or wrong." 

Lake County v. Piatt, 79 Fed., 567. 

From what appears on the transcript in this case, did the 
justice have the right to enter upon the inquiry t The Act 
of July 7, 1879, P. L. 194, says: 

''The aldermen, magistrates and justices of the peace in 
this commonwealth, shall have concurrent jurisdiction with 
the courts of common pleas of all actions arising from eon- 
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tract, either express or implied, and of all actions of trespass 
and of trover and conversion, wherein the sum demanded 
does not exceed $300.00, except in cases of real contract, where 
the title to lands or tenements may come in question, or 
action upon promise of marriage." 

The transcript says: '^Summons in assumpsit not exceed- 
ing $300.00 issued June 27, 1910." • • • '*And not July 2, 
1910 Plaintiflf and witnesses appear. Plaintiff sworn and 
testified. "Witness Peter Peduzzi sworn and testified. Judg- 
ment given in favor of plaintiff for $281.25 and costs by de- 
fault." It would appear, therefore, that the justice had 
** power to enter upon the inquiry" recited in the summons, 
and that, in giving judgment, he did not exceed the limita- 
tions fixed by the act of assembly. He is, by the law, given 
cognizance of the class of cases to which the one recited in 
the summons belongs — the proper party was summoned, and 
the amount of the judgment shows that what was decided 
was within the issue that could be raised before a justice, in 
any a£»umpsit case. There may be some irregularities with 
respect to each of these three essentials to jurisdiction, but 
the substance of jurisdiction is sufSciently manifested in the 
transcript, to prevent this court's declaring it utterly void. 
The transcript showB a cause of action of a kind that the law 
has given the Justice cognizance of, and that is all that we 
need to know. We are not dealing with any question of pre- 
cise pleading in the case itself; we are only inquiring whether 
this transcript is an uttemullity, so that it should be stricken 
out of the records of this court. 

With the brief of the plaintiff's counsel is found a trans- 
cript which clearly shows the cause of action and the accom- 
panying letter of the Justice says its contents, in that respect, 
were omitted from the transcript filed, through ignorance and 
oversight, it being the very first transcript he had ever made 
out. 
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While it is possible to amend a transcript to make it con- 
fonn to the fact, (Justice v. Meeker, 30 Sup. 207), yet we 
have not been asked to amend this transcript, and we can 
make no use of the transcript accompanying the brief. We 
nevertheless, think that the transcript on file is not a nuUity, 
and that it should not be stricken from the record. 

'*When a justice of the peace has jurisdiction of a case, 
his judgment, though erroneous, is binding on the parties 
until reversed on a certiorari or appeal." 

Emery v. Nelson, 9 S. & R., 12. 

''Judgments of justices of the peace (in case where 
jurisdiction of the parties and subject-matter appears from 
the face of the proceedings), so long as it remains unreversed, 
is, for every purpose, as binding and conclusive between the 
parties as that of the highest court of record in the state." 

2 Black on Judgments, sec. 522. 

''A judgment entered in the common pleas on a trans- 
cript from the record of a justice of the peace cannot be either 
stricken off or opened, unless upon the face of the transcript 
it clearly appears that the judgment is not only irregular but 
void." 

Merold v. Rush Twp., 18 C. C, 389. 

The case presented by the motion of defendant will not 
withstand this test. 

The rule is discharged at defendant's cost. 

ATTEST : 

Harry N. Yont, Pro. 

And now, May 10, 1913, defendant excepts to the forego- 
ing order discharging the rule, at whose request a bill is 
sealed. 

Note. Transcript for Judgment, see Justices' Digest and 
Guide, p. 174. 
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CONSTITUTIONAL AMENDMENTS. 

The electors on November 4th will be asked to ratify five 
amendments to the Constitution. The organic law should not 
be altered without the best reasons. In these perilous and 
adventurous times, when public profligacy pervades every 
system and political division, the people should not part with 
any of their reserved rights and powers, nor listen to the 
seductive arguments and palliative pretenses of interested po- 
litical parasites, fattening off the public purse. The need for 
these amendments may well be questioned and we do not 
go too far in saying that many of our conservative citizens, 
opposed to head-long extravagance and reckless prodigality, 
are opposed to any changes. 

No. 1— State Debt. 

It is proposed to wipe out the debt limitation in Section 
4 of Art. 9, so as to authorize the state to issue bonds for 
$50,000,000 for the purpose of improving and rebuilding the 
highways of the Commonwealth. If this carries, it will be 
without restrictions as to the proper use of the money. The 
whole subject wiU be left to the legislature, which has so 
recently shown its absolute inconipetency and servility by 
placing under one man the whole system of township roads, 
embracing about 80,000 miles of roads, and this at a time 
when the autocrat of the highways placed under his control, 
refused to report what he did with the $6,000,000 already 
expended, whilst in two counties himself and his assistants 
are under indictment for maintaining state highways in a 
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criminally impassable condition. All the claims for this 
amendment so far put forth are false pretences. 

No. 2 — Special Legislation for a Class. 

Section 7 of Article 3 prohibits special legislation upon 
various subjects and particularly ** class" legislation. No 
constitution and no government of the people can survive 
which tolerates class legislation. This amendment proposes 
to permit political paltroonery, by opening the door to class 
legislation in the name of 'Uabor." The agitators and prime 
movers in this are such semi-political labor classes as seek 
special favors from the state, which would be oppressive to 
all other classes and to the public in general. 

No. 3 — Time of Election of Judges. 

This amendment merely changes the time of election of 
Judges, and no reason appears to us against it, unless it be 
the extension of terms. 

No. 4 — Change of Rule of Taxation. 

Section 1 of Article 9 of the Constitution, is a very 
clear and definite rule of equal and uniform taxation, which 
no legislature has yet had the independence to enforce, but 
seems to stand as a menace to certain very large corporate 
and other interests. The courts have settled the meaning of 
this section and approved of its wisdom. The last House of 
Representatives voted by a large majority to enforce it in 
its length and breadth, but the bill was strangled in the 
Senate. 

Now it is proposed by this amendment to unsettle the law 
and policy of this government by introducing a new system 
of taxation, undefined, indefinable, illimitable, to be called 
''graded or progressive taxes." What kind of taxes these 
are no man has yet declared. It is all left to legislative ex- 
pansion and exploitation. 
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No. 5 — ^Municipal Debts for Improvements. 

It is proposed to add to Article 9 another Section, num- 
bered 15, dealing with the limitation upon the power of a 
municipality to create debts, but this Section does not apply 
to Philadelphia, because that city is quite content with its 
mesalliance with public utilities which scourge and rob her 
of her liberties and her emoluments. This amendment is for 
the purpose of excluding from the basis of the estimate of 
public debts, in nmking up the seven per cent, of the assessed 
valuation of taxable property, as the limit, certain debentures 
for municipal-owned water works, subways, underground 
railroads, etc. It does not include lighting and heating utili- 
ties, which should also be in that class. Where municipali- 
ties desire to install their own plants, and have reached the 
debt limitation, our Supreme Court has held in several cases, 
that the municipality cannot issue certificates of debts drawn 
upon future tax levies, and this amendment is doubtless in- 
tended to obviate that narrow construction, which does not 
obtain in some enlightened western jurisdictions. The ob- 
jection to this amendment, in addition that it is incomplete, 
is in the last clause, by which it is proposed to raise the 
debt limitation generally to ten per cent, of the assessed 
valuation upon the vote of "three-fifths of the electors voting 
at a public election," which might be a mere handful of the 
total electorate and an impecunious minority on the look-out 
for municipal jobs and graft. 



TOWN CLERK SUPERSEDED BY TOWN SECRETARY. 

By the Act of June 14, 1911, P.L. 942, relating to roads 
and supervisors in townships of the second class, the ofBce of 
township clerk was abolished and that of township secretary 
substituted. It would follow that wherever in the laws **town 
clerk" or ' 'township clerk" is mientioned, the duties to be 
performed by him now devolve upon the tor?m8hip secretary. 
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TOWNSHIP SUPERVISORS. 

An Act of the last Legislature seeks to place all the town- 
ship roads under control of the State Highway Department, 
Section 4 provides that **the general supervision of road 
affairs in every township of the second class shall be in the 
hands of three qualified electors of such township, who shall 
be styled township supervisors, instead of road supervisors, 
as under former laws, and who shall be elected at the munici- 
pal elections in the odd numbered years, for a term of six 
years. The term of all supervisors elected in the years one 
thousand nine hundred and nine and one thousand nine hun- 
dred and ten shall expire on the first Monday of December, 
one thousand nine hundred and thirteen; and the term of 
all supervisors elected in the year one thousand nine hun- 
dred and eleven for the short or long term, respectively, (if 
two or more vacancies were filled), shall expire on the first 
Monday of December, one thousand nine hundred and thir- 
teen, or one thousand nine hundred and fifteen, as the case 
may be. At the municipal election in the year one thousand 
nine hundred and thirteen, one supervisor shall be elected for 
a full term of six years, and one supervisor for a term of four 
years, and then, at each municipal election thereafter, one 
supervisor shall be elected for the full term of six years. 
In case two or more persons were, in the year one thousand 
nine hundred and eleven, elected supervisors, and the length 
of the resepective long and short terms were not designated, 
the said supervisors shall, after the passage of this act, de- 
termine by lot the length of the said respective terms, so as 
to harmonize the same with the provisions of this Section. 



ORGANIZATION AND TAX LEVY. 

Section 5 covers two pages of the laws, and is so in- 
volved that school masters and judges will be puzzled to dis- 
cover its true purport. It is as follows : 
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**The supervisors of each township shall meet, at the 
place where the auditors of the respective townships meet 'to 
perform their oflScial duties, on the first Monday in Decem- 
ber, one thousand nine hundred and thirteen, and yearly 
thereafter; and, after being duly sworn or affirmed, accord- 
ing to law, to diisrcharge their duties with fidelity — ^a copy of 
the oath to be filed wth the township auditors — shall or- 
ganize as a board by electing on^ of their number as chair- 
man, and shall appoint a treasurer and a secretary, who may 
or may not be the same person, and who may or may not be 
a member of the board; and the secretary shall perform all 
the duties formerly performed by the township clerk, which 
office has been abolished; and the said secretary shall receive 
as compensation for his services such sum as shall be fixed by 
the township auditors : Provided, that the combined amount 
paid to said secretary and treasurer shall not exceed two per- 
centum. of the money paid out by said treasurer, except 
where percentage would be less than ten dollars." 

LEVY OP ROAD TAX. 

This Section continues, thus: 

**The board shall proceed to levy a road tax which shall 
not exceed ten mills on each dollar of valuation; this valua- 
ation to be the last adjusted valuation for county purposes, 
and which shall be furnished to said township supervisors by 
the Commissioners of the proper county: provided, that if 
any further adjustment of valuation of any property is made 
by the County Commissioners after said tax is so levied and 
before said tax is payable, such valuation so adjusted shall 
be certified to the township supervisors, and the tax shall be 
collected on the basis of such valuation as so adjusted: pro- 
vided that a greater rate than ten mills, and not to exceed 
ten additional nulls, may be levied by order of the Court of 
Quarter Sessions of the Peace of that county, upon petition 
of the Board of Supervisors, . with their unanimous recom- 
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mendation and upon due cause shown: provided, however, 
that the said road tax shall hereafter be collected in cash and 
no such taxes shall be payable in labor or worked out." 

THE STATE'S AID. 

This Section further provides: 

''Each township coming under the provisions of this Act 
shall receive annually from the state fifty percentum of the 
total amount of road taxes collected by such township, as 
shown by the sworn statement of the Board of Supervisors, 
contained in the annual report furnished to the State High- 
way Commissioner on or before the first day of January in 
each year, as hereinafter provided for: Provided, that no 
townsbip shall receive in any one year, more than twenty 
dollars for each mile of township road in said township. 
Such distribution shall be made on a basis of an average 
amount to each mile of township road." 

STATE HIGHWAY WARRANTS. 

The Section continues: 

**Upon receipt of the sworn statement from the Board 
of Township Supervisors, it shall be the duty of the State 
Highway Commissioner to certify to the Auditor General, 
the amount due the respective townships, and he shall draw 
a warrant upon the State Treasurer for the payment of the 
amount due said township under the provisions of this Sec- 
tion, to the Treasurer of the Board of Township Supervisors, 
which shall be paid out of the moneys appropriated for that 
purpose." 

[It was stated by Representative Rockwell, of Tioga 
county, on the floor of the House of Representatives, that 
Pennsylvania already owed the townships $2,500,000 on a 
similar promise, which was not challenged The Legislature 
then appropriated $1,000,000 towards the deficit. — ^Ed.] 
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PROMISE HEDGED BY PROVISOS. 

The Section continues thus: 

*' Provided, however, no such payment shall be made until 
such treasurer has filed in the ofiSce of the superintendent in 
charge of such county or district, and with the State High- 
way Commissioner, a certified copy of the bond given by him 
as hereinafter provided for in this Act; nor until the agree- 
ment for the expenditure of such State money, together with 
the township's money, has been made and approved as here- 
inafter provided for: Provided, that whenever the township 
highway funds, together with funds appropriated by the 
General Assemjbly for State aid to township roads, have been 
exhausted, the Board of Supervisors is hereby authorized to 
issue a certificate of indebtedness, and borrow, on the credit 
of the township, money in anticipation of taxes to be collect- 
ed, to the end that work may be performed in proper season 
and in accordance with rules and regulations prescribed." 

[This is a pernicious piece of state highwayism. No no- 
tice of said purpose is given in the title and no cognizance 
is taken of the township debt limit, nor are there any limi- 
tations upon the amount of debentures thus to be issued by 
these Supervisors. — Ed.] 

STATE HIGHWAY STANDARDS, ETC., MUST 
BE USED. 

The same Section continues, adding the further condi- 
tion, as above-mentioned: 

''The State Highway Commissioner shall furnish, from 
time to time, bulletins of instruction to each Board of Town- 
ship Supervisors, for the building, repairing and mainte- 
nance and improvement of township roads and bridges, and 
diall furnish any additional information when called upon 
to do so. The State Highway Commissioner shall also fur- 
nish, from time to time, free of charge, standards, plans and 
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specifications for permaaent improyements in the building of 
bridges and culverts ; establishing of grades, proper drainage 
and such other matters as he may deem essential." 

COMPULSORY CONDITION OP STATE AID. 

Now comes the provision above referred to, compelling 
every township board to use the State standards, plans, etc., 
if they expect any return for levying a high money tax : 

''The State Highway Department shall furnish blanks 
to the Supervisors, in which said Supervisors, or a majority 
of them, shall make a sworn statement that the money has 
been expended in building, repairing, maintaining, dragging 
and improving the township roads, according to the instruc- 
tions, standards and specifications, or the rules and regula- 
tions prescribed by the State Highway Department, so far 
as available funds and local conditions make it possible : Pro- 
vided, further, that upon the neglect or refusal of the Super- 
visors of any township to carry out the instructions, rules 
and regulations of the State Highway Commissioner, then the 
State Highway Commissioner may withhold from said town- 
ship so neglecting or refusing the amount to which it would 
otherwise be entitled for the year in which said neglect or 
refusal occurred. ' ' 

[The township supervisors may retain the control of the 
township roads by ignoring the above conditions, which make 
the State Highway Commissioner the autocrat. They can 
meet with the township auditors and determine the least 
amount for which they can keep the roads and bridges in 
good repair, according to horse sense standards and levy a 
minimum rate of tax and throw the state standards in the 
stove.— Ed.] 

TOWNSHIP ROAD DISTRICTS AND MASTERS. 

Section 6 of this Act provides that ''it shall be the duty 
of the Board of Township Supervisors, immediately after 
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their organization as a board, to divide their township into 
one or more road districts; and they shall employ a super- 
intendent for the entire township, or a road master for each 
district. Township supervisors may require the superin- 
tendent or road masters to give bond, with approved secur- 
ity, for faithful performance of their duties, and said super- 
intendent or road masters shall at all times be subject to 
removal by the Board of Supervisors. The Township Super- 
visors, from time to time, shall fix the wages to be paid per 
hour to the superintendent or road masters and laborers for 
work on the roads and brides : Provided, however, that noth- 
ing in this Act shall prohibit the Board of Township Super- 
visors from making a contract for the improvement and 
keeping in repair of not more than ten miles of road; no 
contract to extend over a period of more than four years, 
and no contract to be given unless approved of and signed 
by at least two of the Board of Supervisors. Every contractor 
for road work shall give bond for the amount of said con- 
tract, and sign specifications furnished by the Township 
Supervisors for the building and care of such contract 
roads." 

[The Act of June 12, 1893, applying to roads in anthra- 
cite coal mining districts, as to contracts is not repealed, but 
saved by Section 22. But the purpose of the above proviso 
is to dovetail authority to let the township roads to State- 
approved highway contractors, whose rate per mile is weU 
known. — Ed.] 

COMPENSATION OP SUPERVISORS. 
Section Six continues : 
''Provided, also that nothing in this Act shall prohibit the 
Township Supervisors, should they deem it advisable, from 
overseeing and working on the roads themselves, in part or 
all of the roads in their tonvnships ; in which case they shall 
xiot be required to employ a superintendent or road masteis. 
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The compensation of such supervisors, when overseeing or 
working on roads, shall be fixed by the Township Auditors: 
Provided, however that the rate per day shall not be less than 
one dollar and fifty cents, nor more than three dollars/' 

[The compensation here fixed for Township Supervisors 
is only in case they work the roads themselves and do not 
appoint a superintendent or road master. For their com- 
pensation as officers Section 15 provides only compensation 
for monthly meetings to be fixed at not less than $1 nor more 
than $4 for each monthly meeting attended, to be fixed by 
the auditors. Thus it is manifestly to the interest of every 
Board of Supervisors to appoint no superintendent or 
road masters and to continue to work the roads as they have 
in the past, as economically as they can do under the pro- 
visicms of the law as to State highway interference. This 
will be obvious from a study of Section 7. — Ed.] 

PUTTING ROADS UNDER STATE HIGHWAY 
RULES, ETC. 

Section 7 of this remarkable piece of legislation provides : 

'^The township superintendent or the road masters, 
under the general direction of the Board of Supervisors, or 
the supervisors acting as superintendent or road masters, all 
subject to the rules and regulations of the State Highway 
Comimissioner, shall: 

FIRST. Have the general care and superintendence of 
the improvement of the highways and bridges in the town- 
ship, except as otherwise specifically provided. 

SECOND. Cause such highways and bridges to be kept 
in repair and free from obstructions caused by snow, trees, 
brash, et ceira, and give the necessary directions, therefor, 
and inspect the highways and bridges within the township, 
during the months of April and October of each year, or at 
such other time as the Board of Supervisors or the superin- 
tendent may direct. 
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THIRD. Divide the towiiBhip into as many sections as 
may be necessary for the proper maintenance and repair of 
the highways therein and the opening of highways obstructed 
by snow 

FOURTH. Employ or hire such persons, teams and im- 
plements as may be necessary for the proper maintenance 
and repair of highways and bridges, and the removal of ob- 
structions caused by snow, subject to the approval of the 
Board of Supervisors, and provide for the organization and 
supervision of the persons so employed, and work on the 
roads themselves when directed to do so by the Board of Su- 
pervisors. Records shall be kept, and reports made and filed, 
giving the names of all persons so employed, including super- 
visors, superintendent or road masters; dates on which work 
was done, and nature and location of same, with compensa- 
tion paid to each, and the capacity in which they are em- 
ployed. 

FIFTH. Construct and keep in repair sluices and cul- 
verts, and cause the waterways, bridges and culverts to be 
kept open. 

SIXTH. Cause loose stones lying in the beaten track of 
every highway within his township to be removed. Stones so 
removed shall be conveyed to some place from which they 
shall not work back or be brought back into the track 
by road machines, road drags or by other implements used in 
repairing or maintaining such highways. 

SEVENTH. Report monthly to the Board of Super- 
visors — containing the matter and in the form to be pre- 
scribed by the State Highway Commissioner." 

[This requirement does not apply where the Supervisors 
and Auditors of a township have sufficient horse sense not 
to provide for a township superintendent or road master, and 
thereby protect the taxpayers of the township. — Ed.] 
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EIGHTH. Attend such road meetings and conventions 
as may be called when directed to do so by the Board of Su- 
pervisors. 

NINTH. Perform such other duties and have such other 
powers as may be imposed or conferred by law, or the rules 
and regulations of the State Highway Commissioner. 

[These specific duties are aimed particularly at a town- 
ship superintendent. But, as seen above, the township super- 
visors need not appoint such functionaries, and if they do, 
it is within the power of the township auditors to fix the 
minifmim compensation which would prevent grafting. — Ed.] 

PURCHASE OF MACHINERY. 

Section 8 provides : 

**The Board of Supervisors is authorized to purchase 
such material, machinery, road drags, tools and implements 
as shall, in its judgment, be necessary for making and repair- 
ing roads and bridges; the same to be the property of the 
township, and used for the benefit of the township and to be 
properly housed and cared for by the Board of Supervisors." 

[This makes no provision as to payment and authorizes 
no issuance of debentures. On the contrary. Section 11, 
infrct, requires a tax levy to be made for this specific pur- 
pose. — ^Ed.] 

STATE HIGHWAY APPROVAL OF CONTRACT. 

Section eight continues: 

**A11 contracts for the purchase of power rollers, traction 
engines, stone Kjrushers, concrete mixers or road machines for 
grading or scraping, shall be made only after consultation 
with the superintendent in charge of such county or dis- 
trict, and no such contract shall be valid unless it shall be 
approved and signed by such superintendents." 

[The purpose of this is obvious to all intelligent citi- 
zens who are informed upon the workings of the State high- 
way contracts. — Ed.] 
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TOWNSHIP ROAD TREASURER. 

Section 9 provides: 

*'The treasurer appointed by the Board of Township Su- 
pervisors shall be required to give bond, with at least two 
sufficient sureties, to be approved by the auditors of the 
township, conditioned that the said treasurer shall well and 
truly account for and pay over all moneys collected or paid 
by the State, according to the provisions of this Act, and 
received by him for road purposes, according to law; and 
such bond shall be filed with the township auditors, and a 
certified copy of the same shall be filed with the superintend- 
ent, and with the State Highway Commissioner. He shall 
pay out such moneys received by him only upon a written 
order signed by two members of the Board of Supervisors, 
which order shall be by the use of the blanks prepared and 
furnished by the State Highway Commissioner, which is for 
the purpose of providing a uniform system of accounting and 
auditing throughout the State." 

EXPENDITURES OP MONEY. 

Section 10 provides the only way in which money can 
be paid out. It declares: 

** Moneys levied and collected, or received from the State, 
as State aid, according to the provisions of this Act, shall 
be expended at such place and in such manner as may be 
agreed upon by the Board of Supervisors Such agreement 
shall be upon a blank fumislied by the State Highway Com- 
missioner, shall be written and signed in triplicate by a ma- 
jority or all of the members of the board, and shall be ap- 
proved by the superintendent in charge of such county or 
district, and the State Highway Commissioner, before the 
same shall take effect, and before the State's money shall be 
paid to the treasurer of the Board of Township Supervisors, 
as hereinbefore provided. One of suvjh triplicate copies shall 
be filed with the treasurer, one in the office of the superin- 
tendent and one with the State Highway Commissioner." 
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.[Thus it will be seen that not a dollar of township money 
unless the agreement to spend it is in triplicate and approved 
by the district superintendent and the State Highway Com- 
missioner. The penalty is loss of State moneys appropri- 
ated.— Ed.] 



ANNUAL ESTIMATE OP EXPENDITURES. 
Section 11 provides: 

'*The Board of Township Supervisors shall annually, 
before their organization meeting in December, or as soon 
thereafter as practicable, make or cause to be made, a writ- 
ten estimate of the money which should be raised in the town- 
ship for the ensuing year, beginning on the first Monday of 
December, for the purpose therein set forth, which shall be 
filed with the treasurer. Such estimate for the purpose of 
aiding the board in determining how much road tax to levy 
shall specify. 

FIRST. The amount of money necessary to be levied 
and collected for the maintenance, repair and improvement 
of highways, including sluices. 

SECOND. The amount of money to be levied and col- 
lected for the repair and construction of culverts and 
bridges. 

THIRD. The amount of money to be levied and collected 
for the purchase, hire, repair and custody of tools, imple- 
ments and machinery. 

FOURTH. The amount of money necessary to be levied 
and collected for the payment of debts or other miscellaneous 
purposes.*' 

[This does away with all other forms of expenditure. — 
Ed.] 
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THE FISCAL YBAB. 

Section 12 provides: 

''After the taking effect of this Act, the fiscal year shall 
expire on the day before the first Monday of December in 
each year, and all receipts, disbursements, contracts or pur- 
chases subsequent to that date shall be chai^eable to and 
entered as of record in the fiscal year following." 

[Sec. 22 provides that the Act shall take effect the first 
Monday of December, 1913.— Ed.] 

BOOKS, BLANKS AND FORMS. 

Section 13 provides: 

''The State Highway Commissioner shall supply the 
necessary books, blanks and forms and shall prescribe the 
method of keeping township accounts of moneys received and 
expended, as provided for in this Act, for highways, machin- 
ery, bridges, tools and implements, and for miscellaneous 
purposes, which shall be uniform through the State so far as 
practicable. All books, blanks, forms, reports, ei cetera, pro- 
vided for in this Act, shall be forwarded by the State High- 
way Commissioner to the various boards of supervisors by 
December first of each year." 

[Section 11 of the Act of June 14, 1911, P.L. 948, pro- 
vided that "the Board of Township Supervisors shall keep 
minutes of their proceedings, and such books as they may 
find necessary in the performan^je of their duties; all of 
which shall be open for the inspection of any taxpayer, 
at all reasonable times, and which shall be submitted for 
the information of the township auditors when said auditors 
meet to audit the accounts of the treasurer and other town- 
ship officers; and shall deliver such books, papers and ac- 
counts to their successors." 

[This is re-enacted as part of Section 17 of the Act of 
1913, and evidently the books are to be kept by the secre- 
tary.— Ed.] 
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Leader Publishing Company v. I. K. Campbell, 
J. Denny O'Neil and S. J. Toole, Commis- 
sioners of Allegheny County 

PXTBUCATION OF MERCANTILE APPRAISERS* LISTS — SELECTION OF 
NEWSPAPERS BY COUNTY COMMISSIONERS — ^DISCRETIONARY 
POWER — MANDAMUS — ^ACT OP APRIL 20, 1887, P. L. 60. 

The Act of April 20^ 1887, P.L. 60, does not make it obli- 
gstoTj upon the County CommiBsioners to advertise the Mercan* 
tile Appraiser's list in a newspaper representing the majority 
party In the countyi. The only limit upon their discretion is that 
publication be made in newspapers of general circulation, one of 
which shall represent the minority party. 

A peremptory mandamus will not lie in such case. 

No. 290, July Term, 1913, C. P. of AUegheny County. 

Sur Petition for Mandamus and Return thereto. 

John S. Weller, Attorney for Plaintiff. 

A. B. Hay and Edward B. Vaill, Attorneys for Defendants. 

Opinion by Frazer, P. J., May 19, 1913. 

OPINION. 

On April 19, 1913, plaintiflP filed its petition for a man- 
damus against defendants, which sets forth that petitioner, a 
corporation, is now and has been for a number of years last 
past, engaged in printing and publishing a daily newspaper 
known as the Pittsburg Leader, that it represents the Wash- 
ington Party, a political organization which Bt the last elec- 
tion polled a greater number of votes than any other politi- 
cal party or organization in Allegheny County, thereby be- 
coming the mjajority party in that county; that by reason of 
representing the majority party, petitioner became entitled, 
under the Act of April 20, 1887, P. L. 60, to publish the 
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Leader Pablisliiiig Ca. ▼. I. K. OamiKbell, J. Denny O'NeU and 
S. J. Toole, Commissioners of Allegheny County. 

appraiser's list and classification of persons subject to a 
Mercantile License for the year 1913; that contrary to the 
provisions of the Act of 1887, the County Commissioners 
were about to publish the lists in the Pittsburg Press and the 
Pittsburg Gazette Times, both of which papers represent the 
Republican party, the party polling the third highest vote 
at the last election held in the county, and the Pittsbui^ 
Sun, a paper representing the Democratic party, the party 
which polled the second highest vote at that election. The 
petition further sets forth that the Pittsburg Leader is the 
only paper of general circulation in Allegheny County that 
represented the Washington Party at and since the last elec- 
tion; that demand was made upon the County Commis- 
sioners to award the contract to publish the mercantile 
appraiser's list to petitioner, and that the Commissioners re- 
fused so to do. A mandamus was asked to compel the Com- 
missioners to publish in the Pittsburg Leader the mercan- 
tile appraiser's list in accordance with the provisions of the 
Act of 1887. An alternative writ was issued as prayed for, 
to which defendants made return, admitting that the Pitts- 
burg Leader represented the Washington Party, and that that 
party polled a higher number of votes at the last election 
than any other party, but denying that petitioner, by reason 
of those facts, became entitled to publish the mercantile ap- 
praiser's license list under the provisions of the Act of 1887. 
The return further set forth that on April 18, 1913, by reso- 
lution duly adopted, respondents awarded the publication of 
the mercantile license list to the Pittsburg Sun, a paper rep- 
resenting the minority party of the two principal parties of 
the county, and the Pittsburg Gazette-Times and the Pitts- 
burg Press, both papers of general circulation and represent- 
ing the Republican party. The return further admitted that 
demand was made by petitioner on respondents on April 15, 
1913, to be awarded the publishing of the list, which demand 
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liOader Publishing Ca. ▼. I. K. Campbell, J. Denny O'Neil and 
S. J. Toole, Commissioners of Allegheny County. 

was at that time refused, and it also set out that by delay in 
petitioning for a mandamus until after the publication of 
the list had been awarded to the newspapers named, peti- 
tioner was guilty of laches and forfeited any right it might 
have had for such publication. 

The question raised by the petition and return are: (1), 
Are the County Commissioners required by the Act of 1887 to 
publish the mercantile license list in a newspaper represent- 
ing the majority party; and (2), was petitioner guilty of such 
laches in not presenting its petition previous to the awarding 
of the publication of the lists to other papers. The Act of 
1887, P. L. 60 is entitled "An Act providing for appoint- 
ment of the Appraiser of mercantile and other licenses, and 
authorizing and requiring the publication of the same," Sec- 
tion 1 of which is as follows : 

**That the County Commissioners of the respective coun- 
ties are hereby authorized and required to publish the mer- 
cantile appraiser's list of names and classification of each per- 
son, subject to license, in three papers of general circulation, 
in each County of the Commonwealth, one of which shall rep- 
resent the minority party of the two principal parties of the 
county, and one of which may be a German or Welsh paper : 
Provided, however. That such list shall not be published in 
more than two papers in any county, should the county com- 
missioners desire to limit such publication to that number: 
And provided further, That the Auditor General and City 
Treasurer shall direct that said list and classification shall be 
published in four papers, in cities of the first class.'* 

The provisions of the Act of 1887 do not expressly re- 
quire the County Commissioners to publish the mercantile ap- 
praiser's list in a new^spaper representing a majority party. 
The only limit placed upon their discretion by the legislature 
is that the publication be made in newspapers of general cir- 
culation, and that one of those papers shall represent the 
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Leader PubliBhlng Ce. t. I. K. Oampbell, J. Denny O'Neil and 
S. J. Toole, Commissioners of Allegheny County. 

minority party. There is not even an intimation in any part 
of either the title or body of the Act that newspapers rep- 
resenting the majority party should be awarded the publish- 
ing of the list. In default of any suxih requirement the Com- 
nnssioners have exclusive authority in the selection of the 
newspapers, and if those selected are of general circulation 
and one represents **the minority party of the two principal 
parties of the County,*' the Commissioners are within the 
Act and it is not within the power of the Courts to interfere 
with them in the exercise of their discretion. That the three 
papers chosen are newspapers of general circulation and that 
one of them represents the party that polled the second high- 
est vote in the county at the last election is not denied. Such 
being the case, the Commissioners acted within the authority 
conferred upon them by the Act of 1887, and therefore a per- 
emptory mandamus must be refused. We have not been re- 
ferred to a single case in which a different conclusion has been 
reached. On the contrary Judge Williams of the Court of 
Common Pleas of Mercer County in a recent decision involv- 
ing this question finds that the Act of 1887 does not require 
the publication of the list in a newspaper representing the 
party that polled the highest number of votes in the County 
at the last election. In view of this conclusion we deem it un- 
necessary to consider whether or not petitioner was guilty of 
laches in making this application. 

And now, to-wit May 19th, 1913, a peremptory man- 
damus is refused. 
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The Devon Manufacturing Co- v. 
John Procz 

APPEAL NUNC PRO TUNC — ^DISCRETION OP THE COURT — ^LACHES 
OP DEPENDANT.. 

Allowance of an appeal nunc pro tunc is discretlonarj wltli 
the Court. Where defendant is in default and does not pursue 
his right of appeal or certiorari, his laches will be held to for- 
feit claim for indulgence. 

No. 292, May Tei-m, 1913, C.P. of Washington County. 

Petition for an Appeal Nunc Pro Tunc. 

T. H. W. Fergus, Attorney for Plaintiff. 

Vernon Hazzard, Attorney for Defendant. 

Opinion by Mcllvaine, P.J., July 1, 1913. 

OPINION. 

The plaintiff obtained judgment against the defendant 
by default before Francis B. Hambry, Justice of the Peace, 
on the 30th day of November, 1912, for $40.00 and costs, after 
the summons and affidavit of claim had been served on the 
defendant sec. leg. The return hour was between 10 o'clock 
a. m. and 10.30 o'clock a. m., on the said 30th day of Novem- 
ber, 1912. No affidavit of defense was filed prior to 10.30 
o'clock a. m., November 30, 1912, but an affidavit of defense 
was filed by the defendant with the Justice about two o^clock 
in the afternoon of that day, when the Justice refused to open 
the judgment which had been previously entered, and told 
the defendant that he was too late; that judgment was enter- 
ed against him. Some time in March, 1913, an execution was 
issued by the Justice, when the plaintiff presented his peti- 
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tion in this Court asking leave to appeal from the judg- 
ment of the Justice of the Peace nunc pro tunc, and the ques- 
tion before us now is whether we should allow such an appeal. 
It is true that the Court has power in its discretion to grant 
an appeal nunc pro tunc, but such procedure is not favored 
by the Courts. Here the defendant, after knowledge that 
judgment had been entered against him, allowed 4 months 
to elapse before making any move, and had also at his com- 
mand at that time a right to sue out a writ of certiorari on 
the execution which was issued, if he claimed that it was 
issued on an irregular judgment. This being the case, we 
think that, taking into consideration the fact that the afiSdavit 
of defense was not filed with the Justice until after the judg- 
ment was entered, and that judgment was entered regularly, 
the fact that the defendant failed to take his appeal within 
the twenty days provided by law, and the fact that he failed 
to take out a writ of certiorari on the execution that was 
issued within twenty days after it was issued, 
and thus attack the regularity of the proceeding on ac- 
count of the alleged misconduct of the Justice — ^these are 
such facts that show the defendant to be guilty of laches, 
and as an appeal nunc pro tunc is only allowed in the discre- 
tion of the Court in exceptional cases, where not to allow it 
would be a hardship on the defendant, who had exercised 
due diligence to protect his rights, the allowance of any ap- 
peal in this case is refused. 

And Now, July 1, 1913, the defendant's petition for an 
appeal nunc pro tunc is dismissed at his cost. 

Note. — See ''Appeals," Justices' Digest and Guide, P. 
339 and 343. 
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Fayette County Poor Directors v. 
County Controller 

SATiARTES OP COUNTY POOR DIRECTORS — MANDAMUS — ^ACTS OF 

JUNE 8, 1907, P. L. 487, may 3, 1909, p. l. 382, 

AND JUNK 15, 1911, P. L. 382. 

The salaries of County Poor Directors in counties having 
a population of over 150,000 and not oyer 500,000» are regulated 
by the Act of May 3, 1909, P. Ii. 382, which was sayed and not 
repealed, by the Act of June 15, 1911, P. Ii. 382 — the sum being 
f 1000 per annum. 

No. 497, March Term, 1912, C. P. of Fayette County. 

Petition for Mandamias 

John Duggan, Jr., Attorney for Plaintiffs. 

liinn V. Phillips, Attorney for Defendant. 

Opinion by Van Swearingen, J., May 28, 1912. 

opmiON. 

On petition of the Poor Directors of Payette County, an 
alternative writ of mandamus was awarded, directed to the 
County Controller, commanding him to approve the war- 
rants for the salaries of the Poor Directors at the rate of 
♦1500 per year, under the Act of June 15, 1911, P. L. 986, 
or show cause why he should not do so. The issuing of the 
writ was waived by counsel for the Controller, and an answer 
was filed the same as though the writ had been issued, 
The poor district is co-extensive with the county. 

For some time past the Poor Directors have been drawl- 
ing an annual salary of $1,000, under the Act of June 8, 1907, 
P. L. 487, as amended by the Act of May 3, 1909, P. L. 382, 
which provides that **the salary of County Poor Directors 
in counties of over 150,000 population, and not over 225,000, 
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shall be $1000 per year," Fayette county, by the last cen- 
sus, having a population of 167,449. By the Act of June 15, 
1911, P. L. 986, it is provided: Section 1, That from and 
after the passage of this Act, the annual salary of each Di- 
rector of the Poor of poor districts composed of several town- 
ships, boroughs and cities situate wholly within any county of 
this Commonwealth, shall be as follows: In such poor dis- 
tricts containing 150,000 population and not over 500,000 
population, $1500, Section 2, That all Acts or parts of Acts, 
general, special or local, inconsistent with the provisions of 
this Act, be and the same are hereby repealed. Provided, that 
this Act shall not repeal the Act entitled ''An Act amending 
an Act entitled 'An Act fixing the series of County Poor 
Directors in counties of over 150,000 population,' approved 
June 8, 1907, by providing for compensation according to 
population, and granting power to employ counsel, approved 
May 3, 1909.'' 

It was agreed by counsel at the ai^ument that the only 
question upon which the Court need pass is whether or not 
the Act of 1909 was repealed by the Act of 1911. We are of 
opinion that it was not. The Act of 1911 especially provides 
that the Act of 1909 shall not be repealed thereby. Even 
without that provision, it is doubtful if the Act of 1909 
would have been held to be repealed. The Act of 1909 is 
not inconsistent with the Act of 1911. The two Acts evi- 
dently were intended to cover different classes of poor dis- 
tricts. It is well known that there is no uniformity in Penn- 
sylvania as to the divisions of territory that poor districts 
cover. In some cases they include entire counties. In other 
cases they cover only separate or several townships, boroughs, 
or cities. In still other cases they comprise more than one 
municipal division of one or more counties. The Act of 1909 
applies to County Poor Directors whose districts include 
entire counties. The Act of 1911 applies to Directors of the 
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Poor of poor districts composed of several townships, bor- 
oughs and cities situate wholly within the same county. Dif- 
ferent classes of poor districts were in contemplation by the 
Legislature when these Acts were passed. This appears rea- 
sonably plain from a careful comparison of the two Acts, 
and from this the conclusion arises that the Act of 1909 was 
not intended to be repealed by the Act of 1911. And when, 
in addition to that, in order to make the matter entirely clear, 
it was especially set forth in the Act of 1911 as the intention 
of the Legislature that that Act should not repeal the Act of 
1909, the question is lifted from the range of debate. Any 
other decision of the question at issue would be in direct con- 
flict with the clearly expressed intention of the Legislature. 

There are other questions relative to the case that sug- 
gest themselves to the Court, but they were not raised by the 
pleadings, and have not been brought before the Court by 
the parties or their counsel, and therefore they need not be 
considered at this time. 

And Now, May 28, 1912, a peremptory mandamus is re- 
fused, and the writ of alternative mandamus heretofore 
awarded now is discharged, at the cost of the petitioners. 

Reported by Harry W. Byrne, Esq., XJnlontown, Pa. 
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John Procz, Sr., v. Commonwealth ex rel., 
J. B. McCune 

GERTIOHARI — CRUELTY TO ANIMALS — ^NON-LIABIUTY OF FATHER 
FOR OFFENSE OF MINOR SON. 

There is no Act of Aflsembly that makes it a criminal 
offense for a man to own an old and decrepit horse» nor Is there 
any Act of Assembly that makes the father responsible for the 
acts of his minor son which are criminal in their nature, not com- 
mitted in his presence. 

No. 505, May Term, 1913, C. P. of Washington County. 

Certiorari. 

Vernon Hazzard, Attorney for Plaintiff. 

Opinion by Mcllvaine P. J., July 5, 1913. 

OPINION. 

This is a certiorari to bring before the Court the record 
made by Frank B. Hambry, Justice of the Peace, in a sum- 
mary prosecution instituted before him by J B. McCune, 
Health Officer, wherein the Commonwealth was plaintiff and 
John Procz, Sr., was the defendant. 

The transcript alleges that a minor son of John Procz, 
Sr., by the name of John Procz, Jr., was driving an old 
horse unfit for work and that he beat him cruelly, and after 
being remonstrated with by the Humane Agent, to cease the 
whipping of said animal, he continued to beat him until the 
horse fell down in Prospect avenue in the town of Donora, 
when the driver John Procz, Jr., then and there continued 
to whip the said animal, which was unable to get up, and 
finally went away, leaving it lying there in the mud. 

The defendant, John Procz, Sr., after hearing, was con- 
victed of cruelty to animals and fined ten dollars and costs or 
thirty days in jail in default of payment 
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The assigmnents of error to the record are as follows : 

1. The information does not show a legal cause of action. 

2. The proceedings are unjust and illegal. 

3. The defendant was in no manner guilty, and if the 
Act of Assembly was violated it was done by John Procz, Jr., 
a minor. 

These assignments, in our opinion, should all be sustain- 
ed. There is no Act of Assembly that makes it a criminal of- 
fense for a man to own an old and decrepit horse, nor is there 
any Act of Assembly that makes the father responsible for 
the acts of his minor son which are criminal in their nature, 
not committed in his presence. The evidence adduced before 
the 'squire, from the return of the record, clearly shows that 
John Procz, Jr., was guilty of cruelty to animals, and had he 
been arrested and the testimony before the 'squire was what 
the record shows, he could have been convicted and fined as 
his father was ; but there is no allegation that the father was 
present, aiding and abetting him in the matter, or that he 
had any knowledge that the son was beating the horse in the 
manner in which he did. There are cases in which a father 
has been held liable in damages for the tort of his minor 
son, but such damages are recovered in the Court of Common 
Pleas and recovered by the party that is injured. But the 
principle which rules in such cases has no application in a 
criminal case where a minor child is charged with the com- 
mission of a crime. Before a father in such case can be con- 
victed with the son, he must be present, aiding and abetting 
him in the criminal act. 

And Now, July 5, 1913, this certiorari came on to be 
heard and was argued by counsel, whereupon, upon due con- 
sideration, it is ordered, adjudged and decreed that the ex- 
ceptions to the Justice's record be sustained and judgment 
entered by him be reversed. 

Note. — See Justicea' Digest and Guide, P. 444. 
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Sikoles V. New Kensington Borough 

I^ISOBDERLY CONDUCT — JURISDICTION OP BURGESS — DEFECTIVE 
RECORD— CERTIORARI — ^ACT JUNE 4, 1897, P. L. 121. 

A record of conylctlon by a Burgeas which doee not set out 
the charge fully or the ordinance or substance of it» claimed to 
be Tlolated, is fatally defectiTO. 

No. 11, February Term, 1913, C. P. of Wetsmoreland County. 

Certiorari. 

Shaw & Silsley, Attorneys for Appellant. 

M. J. Mulvehill, Attorney for Appellee. 

Opinion by McConnell, J., May 10, 1913. 

OPINION. 

This purports to be a judicial proceeding conducted be- 
fore the Burgess of New Kensington, wherein the defendant 
was found guilty of violating a borough ordinance, and sen- 
tenced to pay a fine of $10.00 and costs, or 30 days to the 
County Jail. The proceeding is predicated on an information 
made by a constable in the following form : 

''That said defendant did violate Borough Ordinance No. 
189 by being disorderly and following two girls around on 
streets of said Borough. This information made on informa- 
tion received." 

The Burgess' record describes the charge in the same 
terms. The alleged ordinance is not set out — ^nor the substance 
thereof. It is impossible for the Court to know from the 
record whether the ordinance has been violated or not. It is 
impossible to say whether the penalty imposed is authorized 
through the terms of the ordinance or not. The Act of June 
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4y 1897, P. L. 121, gives a Burgess jurisdiction of a case for 
the violation of any ordinance by which a fine or penalty is 
imposed, (Bolivar Borough v. Coulter, 10 Dist R., 171), but 
the record must set forth the ordinance, or the substance 
thereof, or it will be fatally defective. Borough of Hanover v. 
O'Bold, 11 York, 131; Ridley Park Borough v. Ry. Co., 24 0. 
C. 3; Smith v. Pierce, 10 Kulp, 422; Flood v. Borough of Ash- 
ley, 5 Eulp, 462. This record is not self-sustaining. The 
charge is quasi-criminal in its nature. The jurisdix^tion of a 
burgess is not shown unless the record shows that the suit is 
for the violation of a borough ordinance which prescribes a 
fine by way of penalty on a defendant's being convicted. 

The record is fatally defective. We need not consider 
the other exceptions. The proceedings of the Burgess are re* 
versed and set aside. 

Note. — See JnstlceB' Digest and. Guide, p. 88; Disorderly 
Conduct^ p. 518. 
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THE TOWNSHIP ROAD LAW CONTINUED 



Following are the remaining sections of the Act of 
1913: 

TAX DUPLICATES, NOTICE, ABATEMENT AND 

PENALTY. 

Section 14 provides: 

''The Supervisors of each township shall make or cause 
to be made, a duplicate designating the amount of road tax 
levied against each taxpayer of the township, and deliver 
the same to the township collector, who shall, after receiving 
said duplicate, give notice thereof in the same manner as is 
now required by law in the collection of state, county afld 
poor taxes, and shall give him a warrant to collect the tax, 
whi'ch shall be collected as follows, namely: To all taxpay- 
ers who pay their road tax to the collector before June first 
of each year, an abatement of five percentum shall be made, 
on all road taxes paid to the collector between June first and 
October first, of each year. The taxpayers shall pay the full 
amount of the road tax levied against them; and on all 
road taxes remaining unpaid on the first of October, in each 
year, the collector shall add five percentum thereto as a pen- 
alty for such delinquency, and shall collect said penalty in 
addition to the tax levied, said penalty to be his compensation 
for HsoUecting said delinquent taxes. The tax collector shall 
be allowed two percentum on all taxes collected on this dup- 
licate previous to the first day of June of each year, and five 
per centum on all taxes collected from June first to October 
first/' 
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COLLECTOR'S ACCOUNT AND STATEMENT. 

Section 14 continaes 

''The tax collector shall keep correct accounts of all 
moneys collected, marking paid on his duplicate each tax- 
able 's amount of tax, and the date on which paid; and said 
collector shall, on the first of each month, make a true and 
correct statement in writing to the Secretary of the Board of 
Supervisors, for their use, of all taxes collected during the 
previous month, giving names of taxables and amount col- 
lected from each, and the total amount received; and said 
collector shall pay over, on the first of each month, to the 
treasurer, all moneys collected during the previous month 
and take his receipt for the same." 

PENALTY ON COLLECTOR. 
The same Section continues : 

"In case of the refusal or neglect of any tax collector 
to comply with the provisions of this Act, he shall be guilty 
of a misdemeanor, and on conviction, shall be sentenced to 
pay a fine of not less than one hundred dollars, or to be im- 
prisoned for a term not exceeding one year, or both, at the 
discretion of the Court." 

[The penalty of "not less than one hundred dollars" is 
nugatory. This Section is copied from Section 6 of the Act 
of 1911.— Ed.] 

MONTHLY MEETINGS— COMPENSATION. 
Section 15 provides : 

"The Township Supervisors shall meet for the transac- 
tion of business once each month, at a time to be fixed by the 
board. Two members shall constitute a quorum. The board 
shall be allowed for necessary expenses, indnding office rent^ 
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and stationery, light and fuel, to be paid out of the to-wn- 
ahip road funds. Upon request, the township auditors shall 
allow those supervisors who do not act in the capacity of 
superintendent or road masters, to collect from the township 
road funds, as compensation for serving as township super- 
visors an amount which will average not less than one dollar 
nor more than four dollars for each monthly meeting attend- 
ed, the amount to be determined by the township auditors.'' 
[For the manifold duties imposed upon the Supervisors, 
unless they work the roads themselves, the auditors may 
allow them $12 or anywhere up to $48 per annum! — ^Ed.] 

FILLING VACANCIES. 
Section 16 provides: 

''In all cases where a vacancy occurs in the Board of 
Township Supervisors, from any cause, and within a reason- 
able time thereafter, no petition for the appointment of a 
person to fill such vacancy has been presented to the Court as 
hereinafter provided for, the two remaining supervisors may 
appoint a successor to fill the office for the unexpired term, 
and shall certify his appointment to the Clerk of Courts of 
the county within fifteen days thereafter. In the event of 
a petition signed by the supervisor and not less than ten 
voters who are owners of real estate in the townships, being 
presented, the Court of Quarter Sessions of the proper county 
shall appoint a person or persons to fill the yacancy or vacan- 
cies, for the unexpired term or terms." 

EXAMINATION OP BOOKS BY STATE HIGHWAY 
COMMISSIONER. 

( A portion of Section 17, not given above, as re-enacted 
from the Act of 1911, is as follows : 

''The State Higbway Commissioner may, at such times 
as may be deaned expedient, cause an examination to be 
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made of all accounts and records kept as required by this 
Act; and it shall be the duty of all county and township 
officers to produce all such accounts for examination and in- 
spection at any reasonable time, on demand of a duly appoint- 
ed representative of the State Highway Department. It 
shall also be the duty of the treasurer to produce aU such 
records for the inspection of any taxpayer, and to submit the 
same to the township auditors when said auditors meet as 
herein provided." 



VIOLATIONS BY LOCAL ROAD OFFICERS 

PENALIZED. 
Section 19 provides : 

"If any superintendent, township snperviaor, town- 
ship superintendent, road master, or contractor, employed 
to work on the roads, bridges, and highways of the 
Commonwealth, shall violate any of the provis- 
ions of this Act, other than those otherwise provided for, or 
shall fail, neglect, or refuse to carry out the provisions of 
the same, he shall be guilty of a misdemeanor, and, upon con- 
viction, sentenced to pay a fine of not more than fifty dol- 
lars ($50) to be collected in the name of the township, as 
other debts of like amount, and paid to the township treas- 
urer, for the use of the road fund of said township." [This 
suit for penalty is a civil proceeding of which a Justice of 
the Peace has cognizance. — Ed] 

"GRAFTING" BY LOCAL OFFICERS. 

. Section 18 provides: 

''It shall not be lawful for any superintendent of high- 
ways, township, supervisor, superintendent or roadmaster, 
to be interested, either directly or indirectly, in any purchase 
nmde or contract relating to roads and bridges, except as 
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provided for in this Act; nor to farmsh any materials there- 
for. Any person knowingly violating the provisions of this 
Section shall be deemed guilty of a misdemeanor, and on 
conviction thereof, shall be sentenced to pay a fine not ex- 
ceeding five hundred dollars ($500), or to be imprisoned for 
a term not exceeding six months, both or either, 
at the discretion of the court, and shall forfeit his office." 

POWERS, DUTIES AND PENALTIES PRESERVED. 
Section 20 provides: 

**The township supervisors or superintendents of the 
several townships of this commonwealth, elected or appoint- 
ed in pursuance of this Act, shall have all the powers and 
shall perform all the duties imposed by the existing laws on 
supervisors of roads and bridges and highways, and shall be 
subject to the same responsibilities and penalties as road su- 
pervisors are now subject to, except insofar as changed or sup- 
plied by the terms of this Act." 

[This is the same as Section 14 in the Act of 1911, and 
was intended to leave upon township supervisors all the bur- 
dens of a system abolished, that might be discovered, when 
this scheme shall be threshed out in Court. Section 22, with 
the general repealing 'clause, covers acts general, special or 
local inconsistent with it, but expressly declares that the acts 
of June 12, 1893, May 11, 1911, April 28, 1899, and May 4, 
1901, ** shall not be repealed or affected hereby." In fact, 
however, this act supplies the Act of June 14, 1911. The Act 
of May 11, 1911, relates to county roads. — Ed.] 

ANNUAL STATEMENT TO HIGHWAY COM- 
MISSIONER. 
Section 21 provides: 

''The Board of Supervisors of the several townships 
shall annually, on or before the first day of January in eaeh 
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and every year, make a sworn statement to the State High- 
way Commissioner, on blanks furnished to them by the State 
Highway Commissioner, of the whole amount of tax levied 
during the preceding year for road purposes, and the total 
amount of road taxes collected during the year; specifying in 
such report the amount expended for maintenance or repair 
of roads, for opening and building of new roads, and for mac- 
adamizing or otherwise permanently improving roads, and 
the number of miles thus made, and the total number of miles 
of township roads in said township ; together with the names 
and addresses of the chairman, members, and secretary and 
treasurer of this board, and such other matters and things 
as the State Highway Commissioner may require." 



ACTS OP 1913. 

This Synopsis ot the Acts of the late legislature com- 
pletes such as are deemed most pertinent to this work. 

The Act of July 7, 1913, gives the Water Supply 
Commission power to enter upon any lands, etc., and if any 
one obstructs them therein, he may, on summary conviction, 
be fined not less than $50 nor more than $100, or be im- 
prisoned not more than 30 days in the county jail. A 
witness who refuses to testify before the Commission, when 
subpoenaed, shall be guilty of a misdemeanor and liable 
to a fine not exceeding $500, and imprisonment not exceeding 
one year, or either. 

The Act of July 7, 1913, regulates the issuance of 
standard health or accident policies. 

The Act of July 12, 1913, regulates political parties, 
nomination at primaries, voting preference for President, 
etc. 

The Act of July 12, 1913, regulates frauds and mis- 
representations in insurance. An Act of the same date 
prohibits giving rebates in insurance. 
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The Act of July 19, 1913, authorizes separate Orphans' 
Court Judges to sit as Judges of the courts of Oyer and 
Terminer, Quarter Sessions and Common Pleas, when 
called upon by the Judges of the last named courts. 

The Act of July 21, 1913, amends section two of the 
Act of May 23, 1907, so as to make process available for 
the wife against the real or personal property of the hus- 
Mnd, ** whenever any man has heretofore separated, or here- 
after shall separate himself from his wife without reason- 
able cause, or whose whereabouts are unknown, and, being 
of sufficient ability, has neglected or refused, or shall 
neglect or refuse to provide suitable maintenance for his 
said wife." 

The Act of July 21, 1913, fixes at $2,000 a year, the 
salary of County Solicitor in counties having more than 
250,000 and less than 1,000,000 inhabitants. 

The Act of July 21, 1913, amends the Act of April 3, 
1903, as to detention of delinquent children under sixteen, 
awaiting trial, so that the County Commissioners must 
provide for maintenance and care of them, while in custody. 

The Act of July 21, 1913, further amends the Act of 
April 1, 1909, so as to permit the widow to take real estate 
at the appraisement, and if valued in excess of $5,000, to 
pay out the surplus within one year from the confirmation 
of the valuation. An Act of same date (No. 425) amends 
the Act of 1909, supra, so as to make the appraisers of 
the personal estate also appraisers of the widow's claim, 
but if any such appraiser cannot act, the Orphans' Court 
may appoint. 

An Act of the same date amends Sec. 5 of the Act of 
April 14, 1951, as to appraisers, to the same tenor as 
last above stated. 

The Act of July 22, 1913, relates to the laying out, 
opening, grading, paving, etc. of streets and alleys in 
municipalities amending Sec. 12, of the Act of May 16, 
1891. 
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The Act of July 22, 1913, regulates the election and 
terms of guardians of the poor and auditors, where elected 
in blocks of three, making the term four years] 

The Act of July 22, 1913, regulates the manner of an- 
nulling charters of boroughs granted by the Court of 
Quarter Sessions, upon petition of 75 per cent, of the 
qualified electors, to said court. 

The Act of July 22, 1913, limits the hours of labor 
of a horse, mare, mule, ox, or other animal to 15 in 24, or 
90 hours in one week, in cities of Philadelphia, Pittsburg 
and Scranton. The proceedings are summary before a 
magistrate or alderman,* penalty, fine not less than $10 
nor more than $50, or imprisonment not exceeding six 
months. 

The Act of July 22, 1913 (No. 440) changes road super- 
visors to township supervisors and places all township 
roads under the supervision of the State Highway depart- 
ment. It is too lengthy and involved to notice any further 
here. 

The Act of July 22, 1913, (No. 441) revises the laws of 
"domestic animals," coming under the purview of the 
State Livestock Sanitary Board. All persons owning such 
animals should familiarize themselves with this new code. 

The Act of July 24, 1913, amends the three sections 
of the Act of May 11, 1911, as to appointment of sealers 
of weights and measures, their appointment, duties and 
liabilities. 

The Act of July 24, 1913, defines commodities, regu- 
lates manner of sale, by weights and measures and fixes 
the weights of a bushel of different commodities. The 
p^ialty for a violation of this Act is not exceeding $2i[> 
fine for the first offense; and for the second offense not 
less than $25, nor more than $100 and for a subsequent 
offense not less than $100 nor more than $250. Alder- 
men, Magistrates and Justices are given jurisdiction. But 
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as the constitution limits the jurisdiction of Magistrates 
in Philadelphia, to $100. — Query, as to 3d ofifensc. 

The Act of July 24, 1913 (No. 454), provides for the 
nomination and election of U. S. Senators. 

The Act of July 24, 1913, further amends the law as 
to licenses to marry. The application is changed, but 
when persons will marry, it appears their minds are ab- 
stracted from the formal application and that is perfunc- 
tory. The license is kept alive for sixty days. (See J. D. 
and G. p. 403 et seq.) 

The Act of July 24, 1913, makes it unlawful to build 
or repair any county bridge, when the cost is $250 or more, 
without advertising for and receiving sealed bids and pro- 
vides the manner, and how contract and bond are to be 
obtained. An Act of even date amends Sec. 2 of the Act 
of April 21, 1903 in regard to painting county bridges and 
repairing same. Bids must be asked, by advertising once 
a week for four successive weeks in two newspapers of 
the county. 

The Act of July 25, 1913, amends Sec. 1 of the Act of 
June 21, 1911, regulating and validating borough ordin- 
ances not properly signed or posted. (See J. D. and G. p. 
296, as to new ordinance book.) 

The Act of July 25, 1913 amends the Noxious Animal 
bounty laws in several particulars The bounties are fixed 
not only for animals but birds as follows: Wild cat, $4; 
gray fox, $2; weasel, $2; goshawk or sharp shinned hawk 
50 cents; great horned owl, 50 cents. The Justice of the 
Peace must not only cut off the ears of the animal but 
split its face between the eyes, through the end of the 
nose, and cut off the head of the bird and bum it. The 
stock form will have to be amended so as to comply with 
these new requisites. (See J. D. and G. p. 412-13.) 

The Act of July 25, 1913, requires the party registra- 
tion of voters, a law more suitable for Turkey than Penn- 
sylvania. 
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Act. No. 756 appropriates $170,000 for advertising the 
Constitutional Amendments in 1912. 

Act. No. 762 appropriates $2,500,000 for carrying out 
the laws as to roads in townships of the second class; ap- 
proved for $250,000. 

Act. No. 854, July 26, 1913, is known as "the Public 
Service Company law." It covers 63 pages and numbers 
54 sections. It created a commission of seven persons at 
salaries of $10,000 a year, except the Chairman who re- 
ceives $10,500; Secretary, $5000 per year; Counsel, $7,500; 
Asst. Counsel, $5,000; Marshal, $2,000; Accident Investiga- 
tor, $5000. The termi is from four to ten years. The sal- 
aries commenced with the date of appointment, but the 
powers of the Commission do not commence to act until 
January 1, 1914. (See Section 54.) Section 4 regulates 
the matter of rates, charges, discriminations, etc. ; and sec- 
tion 5 the hearing of complainants by the commission. In all 
matters within the scope of the Section unless the commission 
finds a just ground of action, the aggrieved party's remedy at 
law is absolutely taken away. This necessitates taking 
every such grievance before the commission, for adjudica- 
tion, and is in effect a denial of common right, imconsti- 
tutional, arbitrary and wholly void. In the matter of 
railroad crossings at grade, now properly vested in the 
Court of Common Pleas in Equity, this Act virtually makes 
the Commission a Court, which is in direct confUct with 
the constitution. There are other pernicious features in 
the law, which will duly appear when it begins to move. 



CONSTABLES' FEES FOR VISITING GROGGERIES 

The late legislature, in order to supply a hiatus in 
the law provided that a Constable shall be paid a reason- 
able fee for the duty of monthly visitation to places li- 
censed to sell liquor, imposed upon him by Section 12 of the 
Act of May 13, 1887, P. L. 108. (See Justices' Digest and 
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Guide, pp. 49, 51.) The Act of 1887 was not an act pro- 
viding for fees; it was in restraint of the sale of intoxi- 
cants. So no provision was made for payment for the 
onerous duties of espionage cast upon the Constable. With- 
out a legislative fiat no fees are collectible. Therefore the 
legislature of 1913 performed a constitutional and proper 
duty in fixing the compensation. 

Several hyper-critical boards of County Commissioners 
and Judges, who are like those that the Great Law Giver 
declared '^ strained at a gnat and swallowed a camel,," 
have refused this just and lawful compensation because 
of the Constitutional provision that the compensation of a 
public officer cannot be increased or diminished during his 
term. A constable is a public officer ; so is a Justice of the 
Peace or even a Judge, notwithstanding Commonwealth v. 
Mathues. But this act neither increases nor decreases com- 
pensation. It provides for compensation where none exist- 
ed. Upon the same principle, if the legislature passed a 
law requiring constables to perform some new or different 
duty and annexed a fee or salary, whilst in the aggregate 
received in a year, there would be an increase, yet the 
Constitutional provision would not apply to such a case. 
Strained construction is the bane of the law, which 
is common sense in its essence. 



UNCONSTITUTIONALITY OF GUN LICENSE LAW 

By reference to page 443, Par. 5, Justices' Digest and 
Guide, it will be seen that our Superior Court as well as 
Supreme Court, (Commonwealth v. Papsone, 44 S. C. 129; 
Commonwealth v. Patsone S. C. 231, Pa. 46), held that 
the right to have and "bear arms,'' in Sec. 21, Article 1, of 
the Consfitution is not violated by the Act of May 8, 1909, 
P. L. 466, which prohibits aliens from having fire arms. 
The Constitution only protects the right of a citizen. This 
view is undoubtedly correct. There was a reason for such 
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a law, aside from the questionable one of protecting game. 
It is one arising from the condition of peoples of foreign 
birth who bring their langaage,customs, religion, and crim- 
inal societies with them and occasion by far the greater 
number of broils, and murders. It is an exercise of a 
necessary police power of the state and the appeal taken 
in the above case to the Supreme Court of the United 
States should be answered on this ground and not upon 
the pseudo pretext that the restraint is justified because 
certain sport clubs and the state game commission want an 
imperial monopoly of game killing. 

The new hunters' license law, whilst containing a paren- 
thetic clause saving the constitutional right of a citizen 
to bear arms in defense of himself and his property, as 
an incident, also contains provisions which negative that 
right; particularly that which requires a person who owns 
land but does not live on it, from taking game in season, 
upon his own land, without a license. 

It is a fundamental error that the game belongs to the 
state, and the Supreme Court of the U. S. may reverse our 
courts upon that autocratic proposition. 

WHEN IS A SCI FA. TO REVIVE BEFORE A JUSTICE 
OF THE PEACE RETURNABLE! 

This question has been put up to the law briefing 
department of the Justices' Law Reporter. We think it is 
fully answered in Justices' Digest and Guide p. 173, par. 2 
and 201, pars. 38 and 39, the latter being the form of sum- 
mons with sci. fa. This process is essentially a summons 
and not an execution in any sense. A summons in such 
case might be long or short. If the defendant in the judg- 
ment for example, had been absent six years from the 
jurisdiction and happened to return, a short summons could 
iasue, not less than two nor more that four, but served two 
days before the return day. To contend that the process 
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should be returnable in twenty days, like an execution, 
would imply power to cause the money to be made, as if on 
a fi. fa. which is not an element in this step preliminary to 
the issuance of a fi. fa. The reasonable interpretation oi 
the practice, by analo£^ is that the summons is to be made 
returnable and served as an original summons is issued 
and served. The form is given on p. 203, Justices' Digest 
and Guide, which is conformable to all the cases since 
1870. 



IS THE OWNER OP A CAT LIABLE FOR DAMAGES, 
WHEN HIS CAT KILLS A NEIGHBORS' CANARY! 

If A's cat comes upon the porch of B and seizes B's 
canary bird and kills it, may B maintain an action to 
recover damages from A for the loss of her bird! 

Judge Archbald, in McDonald v. Jodrey, 8 C. C, 142, 
virtually said no, and reversed the judgment of the justice, 
who gave the plaintiff damages in an action of trespass. 

We have scanned this case, in the light of other cases, 
and believe that the Judge based his decision upon the er- 
roneous assumption that a cat although domesticated is 
Mansuetae Naturae instead of ferae Naturae : His premise, 
sustained by English authorities is that ''the owner of a 
domestic animal is not responsible for every depredation 
which it may commit; he is, as a rule, only liable for the 
results of its known mischievous tendencies." Now this 
applies to a dog, horse, mule, cow or hog, all of which are 
Mansuetae Naturae, tame by nature. But a cat is ferae na^ 
turae and, although domesticated, its instinct is to kill 
mice, rats and birds, as is universally known. Therefore 
the same ''rule of reason" does not apply to a cat and it is 
not necessary, to aver in the complaint, scienter, that is, 
that the mischievous or vicious habit of the animal was to 
the defendant well known, etc. This subject is ably and 
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fully discussed by Ch. J. Holt and the judges in Mason v. 
Keeling 12 Modem, 332, followed in Sanders v. Teape, 1884, 
51 L. T. 264. See also Buxoudin v. Sharf and Jenkins v. 
Turner, 2 Sakeld, 662; and Lord Raymond 109, where 
the authorities are more fully argued upon and set forth. 
It is said there: ** there may be a difference between a boar 
ajnd a dog; for, it is in the nature of a dog to kill animals 
which are ferae naturae, (wild by nature), as hares, 
cats, etc., but it is not natural to boars to kill anything. '* 
These cases are reviewed by our learned Justice Duncan in 
Commonwealth v. Fourteen Hogs, 10th S. & B. 393. See 
Justices' Digest and Guide, p. 393, par. 47. Upon the 
whole, therefore, the principle laid down by Judge Arch- 
bald in the case above, does not apply to a trespassing cat, 
and the concluding remark in his opinion is entirely gra- 
tuitous and not germane. The averment and proof of 
notice that a cat kills birds are wholly unnecessary to 
sustain an action against the owner for damages. 
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statement of the Ownership, Management, Circulation, etc, 
of Pennsylyanla Justices' Law Reporter, published monthly at 
Norristown, Pa., required by the Act of August 24, 1912. 

Note. — ^This statement Is to be made in duplicate, both copies 
to be delivered by the publisher to the postmaster, who will send 
one copy to the Third Assistant Postmaster General (Division of 
Classification), Washington, D. C, and retain the other in the 
flies of the post office. 

Name of Post Office Address. 

Editor, A. R. Place, Norristown, Pa. 

Managing Editor, .... Do. 
Business Manager, . . . Do. 
Publisher, Do. 

Owners: (If a corporation, give names and addresses of 
stockholders, holding 1 per cent or more of total amount of 
stock.) 

A. R. PLACE, Norristown, Pa. 

Known bondholders, mortgagees and other security holders, 
holding 1 per cent or more of total amount of bonds, mortgages 
or other securities: 

None. 

Average number of copies of each issue of this publication 
sold or distributed, through the mails or otherwise, to paid 
subscribers during the six months preceding the date of this 
statement. (This information is required from daily newspapers 
only.) 

A. R. PLACE. 

Sworn to and subscribed before me this 7th day of Novem- 
ber, 1918. 

N.P. Bella Haws, 

SEAL. Notary Public. 

My commission expires February 21, 1915. 
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Commonwealth ex rel., Detweiler v. Davis 

DUTIES OF COUNTY COMMISSIONERS IN BUCKS COUNTY, TO RE- 
PAIR BUILDINGS OP THE COUNTY POOR DISTRICT— CASE 
STATED — ^RECOMMENDATIONS BY POOR DIRECTORS AND A 
GRAND JURY. ACTS APRIL 10, 1907, P. L. 252; MARCH 16, 
1830, p. L. 105 AND APRIL 17, 1866, p. L. 110. 

Under authority of the Act of April 17. 1866, P. L. 110, the 
County Commissioners of Bucks county are authorized to make 
repairs and remodel the County Poor District buildings, the 
Poor Directors having formally recommended such improve- 
ments and the same having been submitted ito and approved by 
a grand Jury of the county. 

No. 21, April Term, 1913, C. P. of Bucks County. 
Amicable Action. 

Wesley Bunting, Attomej for Plaintiff. 
John L. DuBois, Attorney for defendants. 
Opinion by Ryan, P. J., April 26, 1913. 

OPINION 

The issue presented by the case stated involves the 
question whether the Directors of the Poor and of thi* 
House of Employment for the County of Bucks, or the Com- 
missioners of said County, are charged with the duty of 
repairing and reconstructing one of the buildings now in 
use for the reception, use and accommodation of the poor 
of said county. The said Directors were created **onc 
body politic and corporate in law, to aU intents and pur- 
poses whatsoever, relating to the poor of the County of 
Bucks, • • • • >,^h the name, style and title of the 
Directors of the Poor and of the House of Employment for 
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Coxa, ex rel. Detweiler y. DavlB. 

the Comity of Bucks," by the Act of April 10, 1807, P. L. 
252. The said act provides in the third section thereof 
that the said corporation ''shall and may receive, take 
and hold any lands, tenements and hereditaments, not ex- 
ceeding the yearly value of ten thousand dollars, and any 
goods and chattels whatsoever, of the gift, alienation or 
bequest of any person or persons whatsoever, to purchase, 
take and hold any lands and tenements within their couuty, 
in fee simple or otherwise, and erect suitable buildings for 
the reception, use and accommodation of the poor of said 
county, to provide all things necessary for the reception, 
lodging, maintenance, and employment of the said poor" 
etc. The fourth section of said act provides that the Di- 
rectors as soon as may be after their election and organiza- 
tion should make an estimate of probable expenses of pur- 
chasing the lands, erecting the necessary buildings and 
furnishing the same, and maintaining the poor within the 
said county for one year; whereupon it became the duty 
of the County Commissioners to provide said sum in the 
way therein specified for said use. The fifth section of 
said act provides that the said Directors shall annually, be- 
fore the first day of November of each year furnish the 
Commissioners with an estimate of the probable expenses of 
the poor and poorhouse for one year; whereupon it becomes 
the duty of said County Commissioners to assess and cause 
to be collected the amount of said assessment and draw 
warrants upon the County Treasurer for the same. It is 
agreed that the building in question, which is called The 
Old Almshouse Building, ''was erected in or about the 
year 1809 and has been used continuously since its erection 
down to the present time for the purpose of sheltering and 
maintaining some of the poor of the said County of Bucks; 
that by reason of its long and continuous use as aforesaid, 
the greater part of the interior construction of the said 
building has become decayed, worn and in a dilapidated 
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and unsanitary <$ondition and needs remodeling and re- 
pairing to make it sufScient for the purpose of comfortably 
sheltering and maintaining the said poor." On the tenth 
day of Marehy 1913, the said Directors presented their pe- 
tition to the Court of Quarter Sessions of the Peace in and 
for this County setting forth inter alia, as follows : 

''That the interior condition of said building is such 
that it needs remodeling and repairing to make it sufScient 
for the purpose of comfortably sheltering and maintaining 
the said poor. The rooms are not properly and conveni- 
ently arranged to accommodate the present requirements; 
it <sontains no modem or economic heating plant; it being 
without heat, with the exception of one stove in the old 
men's sitting room; the toilet and bath room are in aa 
unsanitary condition; all the walls need re-plastering; the 
doors and doorways, the wood partitions, floors and many 
of the joists need replacing; the plumbing is inadequate 
and worn out and needs replacing and the whole general in- 
terior condition is such that it appears to your petitioners 
that it would be a useless expenditure of money to con- 
tinue in making merely ordinary repairs; and your peti- 
tioners therefore recommend that the said building be re- 
paired to ffuch an extent as will shelter and maintain the 
poor of the said county in a comfortable and sanitary man- 
ner; the repairs above mentioned to be made as soon as 
ean be." 

The court thereupon submitted the said petition to the 
Orand Jury for that session, which made the following re- 
port thereon: 

"In the matter of the petition of Henry B. Detweiler, 
John W. Foster and Thomas T. McCarty, Directors of the 
Poor of Bucks County, the Grand Jury reports visiting the 
County Home this Twelfth day of March, 1913, and after 
eareful inspection and examination of the building in quech 
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tion, do respectfully recommend and urge the necessity 
of improYingy altering and rebuilding the interior of the 
old building in order to make such building in a safe and 
sanitary condition for the accommodation of the inmates 
already cared for and to be cared for in the future. We 
find the roof and wall to be in fine condition and in no 
need of repair. We would report that the interior im- 
provements as planned by the Directors of the Poor, be 
started and completed at the earliest possible moment." 

This report was approved by the court and directed to 
be certified to the Board of County Commissioners. The 
latter, however, doubt their power in the premises and deny 
that they are chargeable with the duty of making the ad- 
mittedly necessary alterations and repairs to this building. 
It. is clear that the work contemplated involves more than 
a mere repair which is necessary to keep the building in 
good prder. While the walls and roof of the structure 
are said to be in good condition and not to require at- 
tention, it is proposed not only to restore and renew por- 
tions o( the building which have become decayed, worn and 
dilapidated, but it is also proposed to remodel the interior 
of the building as well, changing the present arrangement 
of the xoom^, i^ata^ing a modem heating plant and such 
toilet and bath rooms with the necessary plumbing which 
sanitary conditions may require. The question is, there- 
fore, raised, first, have the relators the power and is it 
their duty to make these repairs and alterations with funds 
provided by tke respondents upon the annual estimate of 
the relators under the provisions of the Act of 1807. The 
act in question authorizes the construction of suitable build- 
ings in the first instance by the said Directors but it does 
not confer upon them the power to rebuild or restore said 
buildings when the same shall become necessary. The pro- 
visions of the Act of March 16, 1830, P. L. 105, entitled 
"An Act to provide for the erection of a house for the em- 



Digitized by 



GoogI( 



justices' law reporter 89 

Ck>m. ex rel. Detweiler y. Davis. 

ployment and support of the poor of the County of Leb- 
anon," are identical with those of the Act of 1807 in rex 
erence to the erection of the necessary buildings and the 
famishing of the same, for the care and maintenance of 
the poor of said county. The bam belonging to the poor 
house property in the County of Lebanon was destroyed by 
fire. When the Directors of the Poor attempted to rebuild 
it they were enjoined from doing so by the Court of 
Common Pleas of said County at the instance of the County 
CommisBsioners and the Court's action was affirmed by the 
Supreme Court. See Light et al., vs. Houck et al., 2 W. N. 
C, 5. The court below in construing the provisions of the 
Act of 1830 said ''this act provides that the first estimate 
shall be for the probable expense of purchasing the lands, 
erecting the necessary building and furnishing the same 
and maintaining the poor for one year and that subsequent 
estimates shall be made annually thereafter for the probable 
expense of the poor and poorhouse for each year. This first 
estimate looks to the execution of the then present purpose 
of the act and exhausts the power therein given. It is 
true, as argued, that the said Directors are a body cor- 
porate and have perpetual succession, but their powers must 
be within the limits of the act creating the corporation, 
such as are given in express terms or by necessary impli- 
cation." The court held that the power to build a new 
building as conferred by the Act of 1830 was exhausted 
by its exercise in the first instance. As the Supreme Court 
affirmed this case in a per curiam the above expressions 
must be accepted as an authoritative construction of the 
act of 1807, the language of which is identical with that of 
1830 in this particular. We conclude, therefore, that the 
relators are without power under the Act of 1807, from 
which all the powers which they exercise are derived, to 
do the work contemplated upon the Old Almshouse Biiild- 
ing. We then meet the question have the County Commis- 
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sioners the power to do this work and is it their duty to do 
it under the circumstances t It is earnestly contended by 
the County Solicitor that the building in question is not 
the property of the County, but of the poor district composed 
of the County of Bucks instead; that the CommissionerB 
have no control over said property and no duty of main- 
tenance with reference to it beyond the appropriation of 
money to its support upon the annual estimate submitted 
by the Directors of the Poor, etc., which they have no power 
to refuse or modify. We are referred to the following cases 
in support of this contention: Township of Cumru vs. Di- 
rectors of Poor, Berks County, 112 Pa. 264; Commonwealtii 
ex rel. vs. Coyle, 185 Pa., 198, and Nissley vs. Lancaster 
County, 215 Pa., 562. There can be no question that the 
said property is not that of the County but of the district 
which is coterminous with the county itself, nor can it be 
disputed that the duty of the County Commissioners toward 
said district is simply ministerial and extends merely to the 
payment to the Board of Directors of the amount determined 
upon by them as necessary each year for the maintenance of 
the said property and the care of the inmates thereof. The 
Act of April 17, 1866, P. L. 110, entitled "An Act relating 
to poorhouses and lands" has, however, conferred upon the 
County Commissioners certain powers in reference to such 
property. Its first section provides, *'that in all cases where 
a poorhouse or houses have been or hereafter shall be, erected 
in any county, or counties, under any law of this Common- 
wealth, and the said buildings are found insufficient for the 
purpose of comfortably sheltering and maintaining the poor, 
sick, or insane, of the proper county, it shall be lawful for 
the County Commissioners to erect new or additional build- 
ings for such purposes, or have hospitals, to prevent the 
spread of infectious diseases among those sent to such in- 
stitutions ; provided that before erecting any such new, or 
additional buildings, the construction thereof shall be re- 
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commended by the Directors of the Poor, and Grand Jury, 
and the Court of Quarter Sessions of the Proper County." 
We think the language of this act would include the altera- 
tion or remodeling of a building. It is evident that this 
statute was enacted for the purpose of supplying the power 
to construct new and additional buildings which was not 
conferred by the local acts under which buildings for use 
as poorhouses were constructed in the first instance in many 
of the counties of the Commonwealth. This act does not 
repeal or amend the local act of 1807, or kindred acts, but 
supplements them by vesting in the County Commissioners 
of such counties the power to build new and additional 
buildings which may become necessary for the care and 
maintenance of the poor therein. Under the proviso con- 
tained in the first section they may not act. until such con- 
struction shall have been recommended by the Directors of 
the Poor, a Grand Jury and the Court of Quarter Sessions 
of the County. This has been done in this case. The Coun- 
ty Commissioners have the power to do the work upon the 
old building, which has been thus recommended. Under the 
provisions of the case stated, judgment must therefore be 
entered for the plaintiffs with costs. 

And now, to wit, April 26, 1913, judgment is entered 
in favor of the plaintiffs and against the defendants with 
costs of suit. 
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Joe Caterina v. Frank Sullivan Smith, Receiver of 

the Pittsburg, Shawmut and Northern 

Railroad Company 

RAILROAD FENCE IN MCKEAN COUNTY — ^VACCARIOUS TRESPASS 
NOT WITHIN *' CONTRIBUTORY NEGUGENCB*' — CASE STAT- 
ED — ^ACTS OP MARCH 28, 1868, P. L. 514 AND APRIL 17, 1869, 

P. L. 1125. 

Where two cows, not haydng a premonition of danger, are 
peacefully browsing in the wilda of McKean County, in pro- 
pinquity to a sporadic railway In the hands of a federal receiyer, 
the lines of which railway have not been fenced as required by 
the special Act of Assembly, and whilst thus following their 
yaccarious instinct, are suddenly run down by a train, the law 
will not go as far as in the case of a trespassing mule, but holds 
them immune from contributory negligence, and their owner 
may recoyer their yalue in due form of law, as well as haye his 
damages assessed. 

The special Acts for the protection of farm animals haying 
been sustained as a proper exercise of the police power of the 
State, the duty is cast upon a railway company, where the law 
applies, to fence its roads, and it is no defense that the railroad 
Is in the hands of a receiyer. 

No. 73, December Term 1911, C. P. of McKean County. 

Case Stated. 

Gallup & Shattuck, Attorneys for Plaintiff. 

Tait & Tait, Attorneys for Defendant. 

Opinion by Bouton, P. J., June 2, 1913. 

OPINION. 

This action was brought by the plaintiff to recover 
for two cows killed upon the tracks of the Pittsburgh, Shaw- 
mut and Northern Railroad Company, each of the value of 
fifty dollars. The facts agreed upon in the case stated are 
substantially as follows: 
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Joe Caterina y. Frank Snlliyan Smith, Raceiyer of the Pltt»- 
burgh, Shawmut ft Northern Railroad Company. 

That the said Pittsburgh, Shawmut and Northern Kail- 
road Company is in the hands of Frank Sullivan Smith, Re- 
ceiver, appointed on August 1, 1905, by the United States 
Circuit Court for the Western District of Pennsylvania, since 
which date the said road has been operated upder the author- 
ity conferred by said order of the United States Circuit 
Court; 

That on September 17, 1910, a cow belonging to the 
plaintiff was killed by being struck by a train upon the line 
of the defendant railroad in Sergeant Township, this county, 
at a point some three miles distant from the nearest land 
belonging to the plaintiff, and that on or about October 19, 
1911, another cow belonging to the plaintiff was killed by 
being struck by a train upon the line of defendant's rail- 
road in said Sergeant To^vnship at a point 2.2 miles from the 
nearest land belonging to the plaintiff; 

That the said cows were allowed by the plaintiff to run 
lit large and wandered on the railroad track where they were 
kiUed aforesaid. 

The land in the vicinity where said cows were killed 
was wild and uncultivated and sparsely settled, and the said 
points where the said cows were killed, were not at road 
crossings or in any incorporated borough ; 

That at the places where the said cows were killed, the 
right of way of the said railroad was not enclosed or guarded 
by fences or cattle guards, and no fences had been con- 
structed along said railroad at said point at the time of the 
appointment of the receiver, and no such fences have been 
constructed since said appointment; 

That no special authority and no other authority than 
that which may have been included in the said order of the 
United States Circuit Court of August 1, 1905, was ever 
given to the defendant by the said United States Cirooit 
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Court, to construct any new fence or fences enclosing the 
right of way of the said railroad. 

The action is brought to recover under the provisions 
of the Act of 1868, P. L. 514, as supplemented by the act of 
1869, P. L. 1125. The Act of 1868, supra, provides inter 
alia, "That for the protection of fanners and owners of 
cattle, horses, sheep and swine residing along the line of any 
railroad now constructed or that may hereafter be con- 
structed in the county of Warren, all railroad companies 
when railroads are completed and on which they are now 
running trains in said county, shall, before the first day of 
September 1868, construct and keep in repair or cause to 
be constructed and kept in repair, a good and sufficient 
fence at least four feet high along their track, except through 
incorporated boroughs, and also construct sufficient cattle 
guards at all road crossings sufficient to prevent orderly 
cattle, etc. from straying upon any railroad track in said 
county, and all railroads that may be hereafter constructed 
in said county are hereby required to construct such fences 
and cattle guards before running trains thereon." 

The above act applied only to Warren County, but it 
was extended to McKean and other counties by the supple- 
menting Act of 1869, P. L. 1125, which provides, "That 
if any company referred to in said act shall neglect to per- 
form the duties imposed by said act, the company so offend- 
ing shall be answerable to the owner of cattle, horses, sheep 
and swine to the value of the property injured upon said 
roads in consequence of such neglect." 

The defense interposed and urged by the defendant is, 
first, that the plaintiff was guilty of contributory negligence, 
and second, that the Acts of Assembly above quoted do not 
apply to a receiver appointed by the Federal Court. 
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There are numerous cases both in this State and others, 
to the effect that under a statute of this character, the con- 
tributory negligence of the plaintiff cannot be set up. 

The duty imposed upon a railroad company is to fence 
its road. This duty is statutory, and a corporation should 
not be permitted to set up its own violation of a statutory 
duty as a basis of charging negligence upon others. 

Shepard vs. B. N. Y. & Erie Ry. Co., 35 N. Y. 641. 

When a company has failed to fence in compliance with 
the provisions of a statute, contributory negligence estab- 
lishes no defence. 

Flint Etc. Ry. Co. vs. Lull, 28 Mich., 510; 
Indianapolis Etc. R. Co. vs. Townsend, 10 Ind., 38 ; 
McCall vs. Chamberlain, 13 Wis., 637; 
Horn vs. Atl. R. R. Co., 35 N. H., 169; 
LaPlamme vs. Detroit Ry. Co., 109 Mich., 509. 
(67 N. W., 556.) 

This question is not a new one to this court. The same 
principle was held by the Honorable T. A. Morrison, then 
president judge of this court, in the case of Martha L. Stan- 
ton vs. the B. B. & K. Ry. Co. No. 49,June Term 1902 

Where the defendant's neglect to build fences as required 
by statute, contributes to the accident, the company is usually 
liable. 

Stanton vs. Ry. Co. Supra; 

R<^rs vs. Newburyport R. R. Co. 1 Allen 16 ; 

Spinner vs. N. Y. Etc. R. Co. 67 N. Y. 153; 

In Hopkins vs. E. P. R. R. Co. 18 Kansas, 462, it was 
Mid: The statutory liability for killing stock is independent 
4>f negligence. 

The liability imposed by the statute is in the nature of 
a penalty and a defendant cannot set up contributory negli- 
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gence on the part of the plaintiff in order to avoid liability. 
Railroad companies required to fence their right of way are 
liable to owners of stock killed or injured by their locomo- 
tives, irrespective of whether plaintiff permitted animals to 
run at large or not. 

A. G. S. R. Co. vs. Jones, 71 Ala. 487; 

Macon & Western R. R. Co. vs. Lester, 30 Ga. 911 ; 

Ericson vs. Duluth & I. R. R. Co., 57 Minn. 26. 

In Dunkirk and Allegheny V. R. R. Co. vs. Mead, 90 
Pa. St. 454, the question as to whether the Act applied to 
owners of cattle who did not occupy land immediately ad- 
jacent to the railroad was discussed, and we quote from the 
opinion of the Supreme Court upon that question. 

''The defendant contended and so asked the court to 
charge that the plaintiff's case did not come within the pro- 
visions of this act because he did not occupy land immediately 
adjacent to the railroad. . This, the court refused to do, say- 
ing that as the plaintiff was depasturing his cow upon land 
near to, though not directly abutting upon the railroad, it 
was suflScient, and if the cow escaped from the enclosure 
without any default on his part, and was killed in consequence 
of the negligence of the company in not fencing its track 
according to the terms of the statute, he was entitled to re- 
cover. In this we discover nothing wrong. It is true, the 
Act recites that it is for the protection of farmers and owners 
of cattle residing along the line of any railroad in the county 
of Warren. But where first it is obvious the intent is to 
protect all owners of livestock, whether farmers or other 
persons, whether, therefore, they own or occupy land or not 
is of no consequence, and hence also, in order to give proper 
force to this intent we must construe the words 'along the 
line of to mean in the vicinity of, otherwise only such stock 
owners as own or occupy land adjoining the lines of railways 
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ynH be protected, and so, even those who were in the lawful 
occupancy of highways crossing the defendants improve- 
ments unless they were adjoining land owners, who would not 
be within the terms of the Act. This, however, would limit 
the Act not to stock owners or even to land owners generally, 
but to such owners as happen to have or occupy lands ad- 
joining railroads. Such an interpretation as this, since 
it accords neither with the words nor spirit of the Act can- 
not be the true one. But again, a construction which would 
determine that a tract of land did not lie along the line of 
a railroad because as in the present case, a public highway 
intervened, would be too narrow for praxstical purposes and 
would not accord with the common understanding and ac- 
ceptation of those words. It would in fact amount to the 
abrogation of a wise law designed not only for the protection 
of property of persons residing in the vicinity of railroads, 
but also for the protection of the limbs and lives of those 
traveling over or using such railroads." 

As to the ground of defense that the act does not 
apply to a receiver, we cannot agree with the contention of 
the learned connsel. 

In Central Trust Co. vs. Wabash, St. L. & P. Ry. Co. et 
al, 26 Fed. Reporter, 12, it was held that a railroad is liable 
in the hands of a receiver under section 809 of the revised 
statutes of Missouri, for double damages for killing cattle, 
and in Erb vs. Morasch, 177 U. S. 584, it is held that a re- 
ceiver must comply with any statutory requirements as to 
the use and operation of the road. And a receiver appointed 
by a Federal Court must operate the road according to the 
laws of the state in which it is situated. The learned coun- 
sel for the defendant contends that the Receiver took the 
road as he found it, and that he had no authority to con- 
struct a fence. With this contention we cannot agree. The 
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Btatute requiring a road to be fenced, as was said in Dun- 
kirk and Allegheny V. R. R. Co. vs. Mead, Supra, was de- 
signed not only for the protection of the property 
of persons residing in the vicinity of railroads, but 
also for the protection of the limbs and lives of 
those traveling over or using such railroads. It 
would be strange if a receiver could operate a 
railroad in such manner as to be dangerous to the lives and 
limbs of those traveling over it when such danger might be 
avoided by the construction of fences, and in our opinion 
the construction of such fences would be a part of the legiti- 
mate operating expenses of the railroad, or at least would be 
such an expense as would be reasonably contemplated by the 
order of any court appointing such receiver, with authority 
to operate the railroad. There can be no doubt but that it 
is the duty of the receiver to use all reasonable and necessary 
precautions to preserve the safety of those traveling over 
the railroad, and it seems to us that it is as much the duty 
of a receiver to construct fences along the lines of the rail- 
road, for at least the purpose of insuring the safety of the 
public as it would be to keep its tracks and road bed in re- 
pair. 

We see no reason why the plaintiff is not entitled to 
recover not only the value of the cattle killed, but damages 
for the detention of the money, and we assess the damages 
for the detention of the money at the sum of fifteen dollars. 

And now, to wit, June 2, 1913, it is ordered that judgment 
be entered in favor of the plaintiff and against the defend- 
ant for the sum of $115, with costs. 

Note. See Justices' Digest and Guide, p. 374, par. 2. 
For mule case, see 126 Pa., 293 and 139 Pa., 651. 
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Commonwealth ex rel., J. William Jones v. 
Harry E. Dusman 

qVO WARRANTO — COLLECTION OP SCHOOL TAXES IN CITIBS OP 
THE THIRD CLASS — SECTION 1 OP THE ACT OP JUNE 20, 
1901, P. L. 578 NOT REPEALED BY THE NEW SCHOOL CODE 
OP 1911. 

The Act of May 18, 1911, P. L. 309, known as "the new 
School Code/' makes no general provisions for the election of 
collectors of school taxes, and therefore Section 1, of the Act 
of June 20, 1901, P. L. 578, which constitutes the city treasurer 
of a city of the third clasa the legal collector of school taxes in 
such city, stasids unrepealed and unsupplled. (Following Black 
y. School District of the fiorough of Duqueene, 239 Pa., 96, 
and Com. v. Tohln, 239 Pa., 105. 

A Writ of Quo Warranto will lie on hehalf of the city treas- 
urer of a city of the third class, to inquire hy what right an ap- 
pointee of a school board of such city claims to collect the school 
taxes. 

Estoppel does not apply to such city treasurer, because he 
himself asked to be appointed to perform the duties which were 
already cast upon him by an unrepealed and unsupplled law. 

No. 10, October Term, 1912, C. P. of York Comity. 

Quo Warranto. 

John L. Rouse, City Attorney, for Commonwealth. 

Geoi^e H. Kain, Attorney for Defendant. 

Opinion by Ross, A. L. J., February 10th, 1913. 

OPINION 

J. William Jones, the relator, filed his suggestion, set- 
ting forth that he was duly elected treasurer of the City of 
York, Pa., on Tuesday, the seventh day of November, 1911, 
and was thereafter duly qualified and entered upon the 
duties of his office on the 4th day of December, 1911. 
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That under the provisions of the Act of Assembly, ap- 
proved June 20th, 1901, P. L. 578, entitled ''An Act relating 
to the collection of City, School and poor taxes, in the sev- 
eral cities of the third class in this Commonwealth, etc.," 
and the Act of Assembly approved May 18th, 1911, P. L. 
309, entitled "An Act to establish a public school system, 
etc.," the city treasurer of the cities of the third class of 
the Commonwealth of Pennsylvania, by virtue of their office, 
are collectors of all school taxes assessed or levied in their 
respective cities. 

He claimed, that under the provisions of said Acts of As- 
semlbly he is, by virtue of his office of treasurer of the City 
of York, collector of all school taxes assessed or levied in 
the School District of the City of York, and that, it is his 
duty to collect the said school taxes and that, it is his 
right to receive the fees and emoluments for so doing. 

He further represented, that, he has always been ready 
and willing to perform his said duty as tax collector and to 
deliver to the said School District the bond required by the 
laws of the Commonwealth of Pennsylvania. 

That, on the 9th day of May, 1912, the Board of School 
Directors of the School Distri^st of the City of York, dis- 
regarded his said rights, and appointed, or "pretended to 
appoint" Harry E. Dusman, defendant, tax collector of said 
School District and consequently on the first day of July, 
1912, delivered to the defendant the tax duplicates of the 
said School District and warrants to collect the taxes levied 
and assessed in the said School District. 

He prayed that a rule be granted to show cause why a 
writ of Quo Warrcmto should not issue against the said Harry 
B. Dusman, requiring him to appear and show by what 
authority he claims to exercise the office of tax collector of 
the said School District of the City of York. 
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On September 3rd, 1912, the rule was granted as prayed 
for, returnable the first Monday of October, 1912, at 10 
o'clock, A. M. 

The answer of defendant was filed, admitting the elec- 
tion of the relator as City treasurer of the City of York 
and that he had been duly qualified and had entered upon 
the duties of his office on the 4th day of December, 1911 ; but 
denying the relator's right to collect the school taxes of the 
School District, under the Act of 1901 and the Act of 1911. 

The answer admits that the Board of School Directors 
at a regular meeting held on the 9th day of May, 1912, ap- 
pointed Harry E. Dusman, defendant, collector of the School 
taxes of the said School District, for the school year beginning 
the first Monday of July, 1912, under and by virtue of Sec- 
tion 547, of the said Act of May 18, 1911, and that his com- 
pensation '*as fixed by law,'' is allowed to him. 

The answer averred that the relator is estopped to claim 
the relief prayed for, for the reasons, that on several occasions, 
he had in writing requested the Board of Directors to ap- 
point him treasurer of the board and collector of the school 
taxes for the district. 

A demurrer to the whole of the defendant's answer was 
filed by the relator. 

All matters contained in the relator's petition and defend- 
ant's answer, were exhaustively argued by the able counsel 
for both parties at the hearing on the rule granted in this 
case. 

It was strenuously argued by the counsel for defendant 
that the Act of May 18th, 1911, expressly repealed the Act 
of June 20th, 1901, which repeal, took away from all city 
treaaorers of cities of the third cla^ the right to act as 
collectors of school taxes, by virtue of which it was argued, 
treasurers of third class cities, collected school taxes as ex- 
officio treasurers of school boards. In support of this argu- 
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Bent and for the parpose of showing that such effect was 
intended by the legislature at the time the school code was 
made a law, Section 303 of the Code was referred to, which 
provides, that, ''In each School district of the second, third, 
or fourth class, the school directors shall elect from their 
members, a president, and vice- president, and shall annually 
on the first Monday of July elect a Secretary and Treasurer 
each of whom shall serve for one year." 

It was also argued that the relator in this ca^e, was 
especially debarred from being, ex-ofScio treasurer of the 
school board, by which he became collector of school taxes 
under the Act of 1901, because he was not elected to his 
office as city treasurer, until after the Act of 1911, had be- 
come operative; and that on account of the repeal of the 
Act of 1901, at the time the school board oi^anized under the 
Act of 1911, there was such a vacancy in the ofKce of school 
tax collector as warranted the school board in electing the 
defendant imder the provisions of Section 547, and that any 
other interpretation of the law would ultimately result in 
such classification of school districts as would render un- 
constitutional the interpretation, that treasurers of cities of 
the third class are ex-officio collectors of taxes in second 
class school districts. 

The cases of Norman Black vs. School District of the 
Borough of Duquesne et al. and Commonwealth, ex rel. James 
A. Pulton vs. Daniel S. Tobin, recently decided by the Su- 
preme Court, (which cases are not yet reported) seem to 
rule all the contentions in this case. 

In those cases it was decided that, '*The School Code" 
(Act of May 18, 1911) "contains no general provision for 
the election of tax collectors." 

"The evident intention of the legislature was to leave un- 
disturbed the methods of collecting taxes in force at the 
time of its adoption." 
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The method in force at the time of its adoption in this 
school district, was under the provisions of the Act of June 
20, 1901, P. L. 578. Section 1 of that Act provides, "Thai 
the several city treasurers, hereafter elected in cities of the 
third class of this Commonwealth, by virtue of their oflSce, 
shall be collectors of all the City, school and poor taxes, 
assessed or levied in their respective cities.*^ 

It seems to us that the fallacy of defendant's arguments 
consists in treating the passage of the Act of 1911, as a com- 
plete abrogation of the Acts of 1901. 

In this we cannot agree with the able counsel for the 
defendant. In the case of Norman Black vs. School District 
of the Borough of Duquesne, before referred to, Mr. Justice 
EUrin said in his opinion, ''Prior to the Act of 1911, School 
taxes in boroughs and townships were collected by tax col- 
lectors elected under the Act of 1885, which act in some 
particulazB was amended by subsequent statutes. This law 
was in effect in the boroughs and towiwhips of the Common- 
wealth at the time of the approval of the school code. It 
therefore follows that unless the Act of 1885, in so far as 
it relates to the collection of school taxes, was repealed by 
the School Code it still remains the law. There is no ex- 
press repeal, nor in our opinion is there a repeal by implica- 
tion." And in his opinion in the case of Commonwealth ex rel. 
James A. Pulton vs. Daniel S. Tobin (before referred to) 
he says: ''We cannot believe it was the intention of the legis- 
lature to leave undisturbed tax collectors elected by the 
people in boroughs and townships, and to adopt a different 
policy as to the collector of taxes in cities of the third class." 

The Supreme Court having so decided that the Act of 
May 18th, 1911, known as the "School Code," "contains no 
general provision for the election of tax collectors," we must 
conclude that the first section of the Act of June 20th, 1901, 
was not repealed by the Act of 1911, and the provision of 
that Act was the method in force at the time of the adoption 
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of the Sehool Code, for the collection of school taxes. The 
question of estoppel raised by the defendant's answer, has 
«ach a lack of merit, that we do not think it calls for any 
discussion at this time. If the law entitled the relator to 
the office he was elected by the people to fill, we think he had 
a legal right to request or even demand that the school di- 
rectors accord to him that position. As to the claim of 
the counsel for defendant that the ultimate result of the in- 
terpretation, which we are about to place upon the decisions 
of the Supreme Court, would be the creation of class legisla- 
tion, we do not feel that we should be called upon to discuss 
at this time. 

Under the decisions of the Supreme Court above referred 
to, we deem it our duty to make the rule granted in this 
ease absolute. 

And now to-wit, February 10th, 1913 : The rule is made 
absolute and a writ of Quo Warranto is directed to issue 
against Harry E. Dusman, requiring him to appear and show 
by what authority he claims to exercise the office of tax col- 
lector of the School District of the City of York, within ten 
dftys from this date. 

Decision of Judge Boss Affirmed by Supreme Court, April 
81, 191S. 
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Sheakleyville, Pa., Sept. 26, 1913. 
Mr. A. R. Place, 
Dear Sir: 

Your Justices' Digest & Guide received in good time. 
Am well pleased with it. One thing, though, I cannot find, 
and I was holding a case until the book arrived, in the hope 
that it would let me out. :But it does not do so. What is a 
lawful line or division fence! How high should it be! How 
far apart should the logs, boards, bars or wires be apart! 
Suppose the man on one side wants to keep chickens, suck- 
ing pigs or lambs, and the other man does not want to keep 
anything, only cattle and horses: Does the man keeping the 
cattle and horses have to contribute the one half of the cost 
of erection of a fence sufficient to turn sucking pigs and 
chickens! Or is there no law or court decision covering 
this point! How can a board of auditors render a decision 
in a case of this kind! 

Yours respectfully, 

C. J. BELL. 

ANSWER TO ABOVE LETTER 

If you will refer to p. 373, Justices' Digest and Guide you 
will see that only section 1 of the act of 1700 is repealed by 
the Act of April 4, 1889, P. L. 27. This left the matter in 
fhe air as stated further on and the Act of 1905 was passed 
whieh leaves the decision of the suffideney of the fence en- 
tirely to the auditors. (See J. D. ft G. p. 374.) Under See. 
1 of the Act of 1700 a fence mm required to be ''at least five 
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feet high of sofflcient rails or logs and dose at the bottom.'' 
Wire fences were unknown. The Act of May 10, 1729, 1 Sm. 
L. 175 provided that the fence should be lawful if not close 
at the bottom, so the distance did not exceed nine inches. 
The height was fixed at 4 1-2 feet 

By Act of March 27, 1784 a post and rail fence or a 
worm fence 4 1-2 feet high was authorized, this Act applying 
then to Allegheny and nearly all the western counties, in- 
cluding Mercer, where the question herein has arisen. 

But the Act of March 5, 1819, 7 Sm. L. 160 extended the 
Act of April 13, 1807, 4 Sm;. L. 408 as to Mercer county 
which revived the Act of 1729 and March 4, '1763, 1 Sm. L. 
257, which relates to distress of trespassing cattle, but not 
fence dimensions. Subsequently, by Act of March 18, 1873, 
P. L. 310, the Act of April 10, 1867, P. L. 1071 was extended 
to the whole of Mercer county, which applied the Delaware 
county law of February 22, 1860, which relates to strays and 
not fences. (J. D. & G. p. 399.) 

It would seem, therefore, that there is no definite statu- 
tory requirement now as to the sufficiency of a division fenoe 
and that the good judgment of the auditors in declaring what 
is a sufficient fence, under the circumstances, is all we have. 

CLAIMS FOR REWARD OR BOUNTY FOR THE DB- 

STRUCTION OF CERTAIN NOXIOUS ANIMALS 

AND BIRDS KILLED IN THE COMMON- 

MONWEALTH OF PENNSYLVANIA 

Form of Affidavit and Certificate for Claim of Bounty 
under the Act of July 25, 1913, P. L. 1036. 

State of Pennsylvania, 
County of Montgomery ss : 

Matthias Steinbom being duly affirmed aicoording 
to law, doth depose and say that he trapped and IdUed a 
weasel, on Saturday, December 6th, 1913, at 6 o'clock A. M., 
on the farm of Joseph Enight, in the Township of Montgom- 
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ery, County of Montgomeryy within the Commonwealth of 
Pennsylvania, and produced the said weasel before the nn* 
dendgned Notary Public. 

Affirmed and Subscribed be 
fore me this 8th day of Decem Matthias Steinbom. 

ber, 1913. 

A. R. Place, 
(Seal) Notary Public. 

Com. expires Jan. 26, 1915. 

To the County Commissioners of Montgomery County, Pa. 
State of Pennsylvania, 
County of Montgomery ss : 

This is to certify that Matthias Steinbom trapped 
and killed a weasel, on Saturday, December 6th, 1913, at 6 
o'clock A. M., on the farm of Joseph Enight, in the Township 
and County of Montgomery, within the Commonwealth of 
Pennsylvania, and produced said animal before me, and in the 
presence of A. C. Van Fossen, an Elector of the Bast Ward, 
Lansdale, in said county, I cut off the ears of said animal and 
burned the same, and split the skin df the face of said animal 
from between the eyes to the end of the nose in conformity 
with the Act of Assembly approved April 25, 1913, P. L. 1036. 
Witness my hand and seal this 8th day of December, A. 
D. 1913. 

A. E. Place. 

CASH BAIL AND SUSPENDING SENTENCE. 
A subscriber in Lackawanna County wishes to know what 
authority in law there is for a police magistrate to take ''cash 
bail" and to suspend sentence upon a defendant whom he 
has convicted. We can find no Act of Assembly in Pennsyl- 
vania which warrants either practice. The police magistrate, 
who ''knows it all," and is higher than the legislature ani 
the supreme courts of all the enlightened states, trifles with 
justice in every such case. "Cash bail" and "straw bail" 
are only perversions of law. 
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WRONG REMEDY IN DIVORCE. 

A Philadelphia lawyer has just learned from the Su- 
perior Court in the case of Wacker v. Wacker, that it is not 
desertion, i. e., absence from his habitation, where the wife 
continues to live under the same roof and perform her func- 
tions as housekeeper, but refuses to speak to her husband 
and occupies a separate bed and eats at her own board. Even 
a village Justice of the Peace coidd have told him so. But 
the average Philadelphia lawyer cognizes no principle of law, 
unless he can find a reported case somewhere between Aus- 
tralia and Senegambia that enunciates it. In such a case 
the only ground, a slender strip at that, is "refined cruelty." 



ATTACHMENT OP WAGES FOR BOARDING AND 
LODGING OR EITHER. 

The Act of May 1, 1913, P. L. 132 so amends the Act of 
April 10, 1905, (Justices' Digest and Guide, p. 217) that, in 
our opinion, the proceeding is not in any respect similar to an 
attachment execution, wtherein, a valid judgment against 
the defendant must precede process against a garnishee. 

The Act of 1913 is an attachment in rem similar to the 
fraudulent debtor's attachment provided for by the Act of 
1869, P. L. 9. 

The forms given on p. 218, Justices' Digest and Guide, 
must therefore be changed to meet the requirements of the 
Act of 1913. 

FORM OF AFFIDAVIT. 

County of , 

Before me, a Justice of the Peace [Aldennan or 

Magistrate] in and for said county [or city], on this 

day of A. D. 19 — ^ came Mary EUis, who 

being 4tdy swoni, says that she is the keeper of a boarding 
house, at No. on street, in the 
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of , in said county; that one Cecil Covin, con- 
tracted with her on the day of A. D. 19 , 

for boarding and lodging [or each, as the case may be] and 
then and there agreed to pay her the sum of six dollars 
per week, each week, out of his wages coming due to him 
from the Company, a corporation [or a part- 
nership, as the case may be] ; that there is now justly due 
and owing said Mary Ellis from the said Cecil Covin the 
sum of twenty- four dollars [or the sum], which is not 
exceeding four weeks' board and lodging, which board and 
lodging was by said Mary Ellis furnished to the said Cecil 
Covin, upon the express promise to pay the same out of 
the weekly wages of said employment; yet notwithstanding 
said promise, he has neglected and refused to pay the same, 
and fraudulently deprives deponent of her just dues; and 
that the said Cecil Covin has no just set-off against the 
same. 

Sworn to and subscribed be\ 

fore me this day of } Mary Ellis. 

^A. D. 19 . 



Justice of the Peace. 

FORM OF SUMMONS AND ATTACHMENT 

County of ss. 

The Commonwealth of Pennsylvania : 

To Constable of ' 

greeting: 

You are hereby commanded that you sunmion Cedl 

Covin so that he be and appear, on the day of 

X. D. 19 — , between the hours of 9 o'clock A. M. and 10 

o'clock A. M. of said day before me , 

ene of the Justices of the Peace in and for said county, at 
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my office in , to answer Mary Ellis, 

in an action of assumpsit for boarding and lodging to an 
amount not exceeding ($24) Twenty-four dollars. 

And we further command you that, in pursuance of 
an Act of Assembly approved May 1, 1913, you do attach 

in the hands of The Company, wages due and 

owing the said Cecil Covin, by the said The 

Company, at the time of the service hereof, to an amount 
sufficient to satisfy any judgment against the said Cecil 
Covin, which may be obtained by said Mary Ellis against 
him in this action, with costs of suit, and that you make 

due service hereof upon said The Company, 

and make known to the same that any wages so due to said 
Cecil Covin shall not be paid to him, until such judgment 
shall be satisfied. 

Witness the hand and seal of said 

Justice of the Peace, this day of A. D. 19 . 



Seal 



SERVICE AND RETURN 

This process must be served in the same manner as a 
summons, upon the defendant, and also upon the person or 
company in whose hands the wages is attached. 

The return must show the manner of service in each 
case. See forms, in Justices' Digest and Guide, p. 212^ par. 7, 
also p. 117, par. 11. 

The return of service upon the Company must show 
upon what officer, naming him as such, service was made, 
where and when and also that he made known to him that 
the wages so attached shall not be paid over to the defendant. 
The return most be sworn to. 
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FORM OF NOTICE TO ATTAOHEE. 

To Company : 

You are hereby notified, certified and informed by 
me, by virtue of an Act of Assembly of the State of Penn- 

^ylyania, approved May 1, 1913, that on the day of 

A. D., 19 , Mary Ellis recovered a judgment 

in a suit before me against one Cecil Covin, of which action 
you were duly notified in accordance with the provisions of 
said Act; That fully twenty days have passed since the ren- 
dition of said judgment and no appeal or writ of certiorari 
therefrom has been taken by the said Cecil Covin, defendant, 
nor by any one authorized on his behalf; that the amount 

of said judgm^it is dollars and the costs of suit 

are dollars, and that no part thereof has been paid. 

This is, therefore, to notify you that you do forthwith 

pay over to said , Justice of the 

Peace, the amount of wages herein attached, or so much 
thereof as shall fully satisfy said judgment and costs. 

I hereby certify to the truth of the above. Witness my 
hand and seal of office this day of A. D. 



Justice of the Peace. 
Seal 

If the judgment is not then paid, the law has pro- 
vided no mode of entering judgment against the attaches 
or of issuing execution. The judgment debt, however, be- 
comes a liability and, by analogy, the proceedings to enforce 
it, would be by sdre facias against the attachee, to be 
served the same as a summons, to appear and show cause if 
any he has why judgment should not be entered against 
him and execution issued thereon. 
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PEES FOR TRANSCRIPTS OF APPEAL. 

In the mandamus proceeding of Linen v. Holgate, 12 
Lack. Jurist, 371, Judge Edwards of Lackawana county re- 
views all the legislation and decisions pertinent, on the sub- 
ject of costs payable on appeal. His position is the same as 
that of Judge Reed of Jefferson county, and Judge 'Boyle, 
of Luzerne county in the case of Strouse v. Chapin, which will 
be reported in January issue. 

When bail absolute is given for debt, interest and costs, 
the appellant need not pay any costs, not even those of the 
transcript, because the appeal is not effective until the tran- 
script is filed in the Prothonotary's o£Bce. 

THE MUDDLED CIGARETTE LAW. 
Some confusion in the minds of magistrates has arisen 
as to the correct practice under the Act of May 9, 1913, 
P. L. 198, defining and penalizing the sale of cigarettes to 
minors. In a case before Alderman Miller, of Scranton, a 
womau was summarily convicted by him, under Section 1, 
and sentenced to pay a fine of one hundred dollars. But 
as this Solomon found no authority in the Act to enforce the 
fine he concluded that he could bring an action of assumpsit 
upon his record to recover the fine. Of course, his con- 
viction is wholly void, being coram non judice. 

PROBATED ACCOUNTS. 
Alderman Frank B. Brown, of Wilkes-Barre, one of 
the most progressive magistrates in the State has prepared 
a booklet on ** Probated Accounts," which treats of the 
practice and requisites of a self-sustaining record, under the 
Act of 1879. It is a valuable contribution. 

A Justice of the peace who buys Justices' Digest and 
Guide wiU save buying statute and form books, for this has 
all the laws, decisions and forms requisite, down to 1913 for 
$6, delivered. 
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APPEAL — ^ALLOWANCE OF BY J. P. — ^ALLOWANCE ONLY BY C. P. — 
PENALTIES — CONSTITUTIONAL LAW — ^ILLEGAL FEES 

The fact that a Justice, under the Act of April 15th, 1835, 
P.L. 292, had jurisdiction to hear and determine all actions of 
debt for penalty for the violation of ordinances, "subject to the 
same rig^it of appeal as debts under $100.00," does not authorize 
the Justice to grant an appeal in a suit against an officer taking 
illegal fees, contrary to the Act of May 26, 1897, P.L. 100. 

The Act of April 22, 1905, P.L. 285, was declared unconsti- 
tutional because it yiolated Article 5, Section 14, of the Consti- 
tution, by depriving the Appellate Court from allowing or re- 
fusing an appeal in cases of summary conviction. Said section 
of the Constitution makes invalid the attempt of the defendant^ 
charged with taking illegal fees under the Act of May 26, 1897, 
P.L. 100, to take an efTective appeal on the allowance of the 
Justice Instead of the Court. 

Right of both parties to have an appeal on allowance by the 
Appellate Court is not left open for leg;islative action, but is im- 
mutably fixed by the self-executing terms of Article 5, Section 
14, of the Constitution itself. 

Defects of form apparent on transcript are without signifi- 
cance in an appeal, and are only significant upon certiorari. 

No. 406, May Term, 1912, C. P. of Westmoreland Co. 

Rule to show cause why an appeal from the judgment of a 
justice of the peace in a penal action filed without allowance 
of the court should not be stricken off. 

Gregg & Potts, Attorneys for Plaintiff. 

D. C. Ogden, Attorney for Defendant. 

Opinion by McGonnell, J., May 10, 1913. 

OPINION 

On the 15th of March, 1912, at the above number and 
term, there was filed in this court what purported to be a tran- 
script of appeal from the judgment of Joshua Brubaker, Esq., 
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a Justice of the Peace of Westmoreland County, in a proceed- 
ing brought before him by the plaintiff against the defendant. 
In the proceeding from which the appeal was sought to be 
taken, the said Justice had rendered judgment against the de- 
fendant in a suit preferred against him for the collection of 
penalties provided by law for taking illegal fees for services 
rendered as Constable in certain actions wherein the plaintiff 
herein had been obliged to pay costs comprehending what was 
alleged to be illegal fees. The Act of 26th May, 1897, P. L. 
100, is entitled: '*An Act relating to officers taking illegal 
fees, and providing a penalty therefor." The Act consists of 
a single section which reads as follows: **That, if any officer 
whether while in office or after his term shall have expired, 
shall charge or demand any fee for any sendee or services 
other than the fee provided by law, such officers shall forfeit 
and pay to the party injured $50.00, to be recovered as debts 
of the same amount are recoverable." As stated above, the 
transcript shows that the plaintiff, in the action appealed 
from, sought to recover two penalties of $50.00 each, for 
chaining, demanding, and receiving, illegal fees, in two speci- 
fied cases, wherein the plaintiff herein is alleged to have been 
the party injured by such illegal exactions. 

The pending action before the justice was plainly a penal 
action, for the collection of a prescribed statutory penalty. "A 
penal action is a civil proceeding by means of which a stipu- 
lated amount, or an amount fixed within certain limits pre- 
scribed by a statute or ordinance for itp violation, is made re- 
coverable upon determination by a subordinate magistrate 
that the party defending has violated its provisions." City 
vs. Duncan, 4 Phila., 145. The 14th section of the 5th Article 
of the Constitution provides as follows: **In all cases of sum- 
mary conviction in this Commonwealth, or of judgment in 
suit for a penalty before a Magistrate or court not of record, 
either party may appeal to such court of record as may be pre- 
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scribed by law, upon allowance of the appellate court or judge 
thereof, upon cause showTi." That this was a suit for a 
penalty is not to be doubted. The Act of 17th April, 1876, P. 
L. 29, was designed to give effect to the foregoing constitu- 
tional provision, by specifically designating the proper courts, 
to w^liich appeal can be made. In the case of summary convic- 
tions, — essentially criminal proceedings — the appeal is to the 
Court of Quarter Sessions ; in the case of suits for a penalty — 
essentially ci\'il proceedings — the appeal is to the Court of 
Common Pleas. Therefore, the appeal in this case is to the 
Court of Common Pleas, and that is where, in this case, we 
find the paper, purporting to be a transcript of appeal. It 
comes there in that guise by virtue only of the following entry 
by the justice on the transcript : *' And now to wdt, Feby. 19th, 
1912, bail having been entered and affidavit made, an appeal 
is hereby granted. Joshua Brubaker, J. P.'* But Joshua 
Brubaker, J. P., had no authority to grant an appeal in this 
kind of a case. It is only the Court of Common Pleas, or a 
judge thereof, that can grant the appeal — and then only **on 
cause sho^vn." "In the cases mentioned in section 14, Art. 5, 
the magistrate or justice of the Court not of record has no 
power to grant an appeal, and, therefore, cannot be compelled 
to do so by a mandamus from the appellate court." McGuire 
vs. Shenandoah, 109 Pa. 613. **The proper court only can 
grant an appeal; the magistrate cannot grant it." Common- 
wealth vs. Showalter, 15 Lane. L. Rev. 78 ; Commonwealth vs. 
Deardorff, 5 York, 63. An appeal not allowed by the appel- 
late court will be stricken off. Com. vs. McCann, 174 Pa. 19. 
This alleged appeal was never allowed by the Court of Com- 
mon Pleas. No cause was ever sho'wn to that court why an ap- 
peal should be allowed in the case. The atten^ted allowance 
by the Justice was as futile as the attempt of any other per- 
son to do so, who was without any legal authority in the pre- 
mises. 
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The record stood in that condition from the 19th day of 
February, 1912, until the 25th of November, 1912, when, at 
plaintiff's instance, a rule was granted to show cause why the 
alleged appeal should not be stricken from the record. In so 
far as we have thus far considered the question, it would be 
plain that the rule should be made absolute. Let us examine 
the cause that is shown against it : 

The answer alleges first, that Justices were by the Act of 
April 15, 1835, P. L. 292, given jurisdiction to hear and de- 
termine all actions of debt for penalty for the violation of or- 
dinances, and that such proceeding is ** subject to the same 
right of appeal as debts under $100." That provision is 
not, in any way, pertinent to the present inquiry, inasmuch 
as it only has relevancy to penalties for the breach of or- 
dinances — and this is not that kind of a case. 

2d. That the Act of 1905, P. L. 285, purporting to 
amend the Act of 1876 is unconstitutional, and has been so 
declared in Commonwealth vs. Luckey, 31 Sup. 441. It was 
declared in that case that the Act was unconstitutional, first, 
because it violates Art. V, sec. 14 of the Constitution, inas- 
much as it deprives the appellate court from allowing or re- 
fusing an appeal in cases of summary conviction; (2) because 
it violates Art. Ill, sec. 3, in not clearly expressing in its title 
the provision depriving the appellate court of its discretion. 
The attempt in the Act of 1905, in part, was to make lawful 
the kind of appeal that has been attempted to be taken in this 
case. Art. V, section 14 of the Constitution, stood in the way 
of the validity of that Act — ^and it makes invalid the attempt 
of the defendant in this case to take an effective appeal on the 
allowance of the Justice instead of the Court. There is noth- 
ing in this second reason that serves, in any way, to protect 
the defendant's mode of procedure from the charge of il- 
legality. 

3d. It is alleged that the Act of April 17, 1876, P. L. 29, 
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providing, inter alia, that, in a suit for a penalty, appeal may 
be had to the common pleas, "upon allowance by said court, 
or a judge thereof, upon cause shown" — ia unconstitutional 
and void, in so far as suits for penalties are concerned, be- 
cause, in the title thereto, no intention is disclosed of any 
purpose to legislate in the act with reference to procedure in 
suits for penalties, the title to the Act being simply ''An Act 
relating to appeals in cases of summary convictions." A sum- 
mary conviction and a suit for a penalty, although they have 
some requisites in common — are not wholly identical things, 
and it must be conceded — if we are free to regard the ques- 
tion as an open one — that the title to this Act does not seem 
to fairly give notice of an intent to deal with the matter of 
appeal in suits for penalties. It has been held in numerous 
lower court cases, that, in so far as it does deal with appeals 
in suits for penalties, it is unconstitutional. The Supreme 
Court, however, without being specifically required to pass on 
that question, have enforced what is therein provided with 
respect to appeals in suits for penalties. Commonwealth vs. 
McCann, 174 Pa., 19 ; Commonwealth vs. Menjou 174 Pa., 25 ; 
Commonwealth vs. Courtney, 174 Pa., 23. 

Prior to the constitution of 1874, there was, in general, 
no right of appeal in cases of summary conviction. There 
existed then, and there still exists, authority to review the 
regularity of the Magistrate's summary proceedings by cer- 
tiorari; but the merits of the case were not for adjudication 
by any superior court. Aticle V, section 14, of the Constitu^ 
tion was designed to bestow and secure a right of appealing 
the merits of the case to a higher court, on prescribed condi- 
tions. With respect to suits for a penalty prior to the adop- 
tion of the constitution, jurisdiction had, in many cases, been 
given to Justices of the Peace, and, when given, such cases 
were appealable to the Court of Common Pleas, on the same 
terms as other civil cases were made appealable. Whenever 
an act of assembly attached penalty to the violation of its 
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terms, and further provided that the same was ''to be col- 
lected as debts of like amount are collected" — or some such 
similar phraseology — it was long before the adoption of the 
present constitution, determined that Justices of the Peace 
were thereby given jurisdiction, and that the proceedings 
were appealable to the Court of Common Pleas, as in other 
civil cases for a debt. McConahy vs. Courtney, 7 Watts, 491 ; 
Bartolett vs. Achey, 38 Pa., 273 ; Miller vs. Lockwood, 17 Pa., 
251. In cases of that kind, the right of appeal would not al- 
ways be originally bestowed by Article V, section 14 of the 
Constitution, in the same sense that it was thereby originally 
bestowed in cases of summary conviction, but it was uniform- 
ly bestowed in all civil suits for penalties. In both cases, 
however, the appellate court was invested by the Constitution 
with authority to determine the question of granting an ap- 
peal. If that provision is in itself efficacious, in suits for 
penalty before a justice, he can no longer grant an appeal, as 
in other cases of civil suits for debt before him. If the con- 
stitutional provision is self -executing, it matters not whether 
the act of 1876, containing substantially the same provisions 
as the constitution in regard to the rights of appeal, and in re- 
gard to who could grant it, is unconstitutional or not. If the 
constitution, ex propria vigore, made it necessary that the ap- 
pellate court, rather than the Justice of the Peace, should 
grant the appeal, it would be immaterial whether such con- 
stitutional provision was, or was not, supplemented or re- 
placed by an act of assembly. It is not every provision of 
the constitutioil that lies dormant until an act of assembly 
calls it to action. If the constitutional provision is addressed 
to the courts, rather than simply to the legislature, it is ef- 
ficacious from the time of its adoption — ^just as an act of as- 
sembly becomes e£Scacious from the date of its approval. The 
Act of 1876 was designed to carry into effect the thing that 
the constitutional provision had expressly provided the legis- 
lature might do, viz, determine into what court the appeal 
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should go. But that determination was not necessarily to be 
made by the legislature in the future. If the legislature had 
already determined that question, such determination already 
made would satisfy the express terms of the constitutional 
provision: ** Either party may appeal to such court of record 
as may be prescribed by law. ' ' It does not say * * to such court 
of record as may hereafter be prescribed by law," but it does 
say *'to such court of record as may be prescribed by law." 
Legal prescription on that point is all that is required by the 
express terms of the constitutional provision. The design of 
that provision in other respects was, by the terms therein em- 
ployed, to secure to both parties to such an action the right 
to appeal *'for cause shown," and to make that appeal only 
to be allowable by the proper appellate court thus leaving 
only the designation of the proper court open for legislative 
specification. At what time the legislature designates the pro- 
per court is not so important as is the fact that it somewhere 
and at some time suflSciently designate it. 

But the right of both parties to have an appeal on the 
designated terms, and that the allowance of it is to be ad- 
judicated only by the appellate court is not left open for 
legislative action. Those things are immutably fixed by the 
self -executing termjs of the constitution itself. An attempt to 
legislatively control those two things was made in the Act of 
22d April, 1906, P. L. 284, but, in Gommonwealih vs. Lack^, 
31 Superior 441, it was decided that that was beyond the 
power of the legislature, by reason of that constitutional pro- 
vision. If there had been nothing but the Act of 1876 in the 
way, the legislature of 1905 could have easily aecomplished ila 
purpose, for a later act of assembly can always alter or repeal 
a former one. But there was something else in the way, to- 
wit : Article 5, section 14 of the Constitution, and that was in- 
superable, because it lacked nothing essential to give it the 
potency of paramount law. It was not dormant but active. 
If the Act of 1905 had been passed in 1875, before any act of 
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1876 had come into existence, its invalidity would have been 
equally obvious. Prom the adoption of the Constitution of 
1874, the rights secured by Article 5, section 14, have been be- 
yond the reach of the Legislature, and its function was to so 
declare to the courts, as well as to the legislature. Not so the 
designation of courts — for the constitution did nothing in re- 
spect thereto, but expressly left them open for legislative con- 
trol. The provision with respect to the designation by the 
legislature of the proper courts is not with any view to there- 
by perfect the rights intended to be directly bestowed by the 
constitution itself, but only to leave the matter of the proper 
court open to legislative control — as, in respect to appeals in 
actions for a penalty, at least, it always theretofore had been 
open. "Constitutional provisions are self -executing when 
there is a manifest intention that they should go into immedi- 
ate effect and no ancillary legislation is necessary to the en- 
joyment of a right given or the enforcement of a duty im- 
posed." 

6 Ency. Law, 912. 

"A constitution is but a higher form of statutory law, 
and it- is entirely competent for the people, if they so desire, 
to incorporate into it self-executing enactments. These are 
much more conwnon than formerly, the object being to put it 
beyond the power of the Legislature to render them nugatory 
by refusing to enact legislation to carry them into effect. Pro- 
hibitory provisions in a Constitution are usually self-execut- 
1^ .to the extent that anything done in violation of them is 
void. But instances of affirmative self-executing provisions are 
numerous in almost every modem Constitution. • • • • • The 
question in every case is whether the language of a constitu- 
tional provision is addressed to the courts or to the Legisla- 
ture — does it indicate that it was intended as a present enact- 
ment, complete in itself as definite legislation, or does it con- 
template subsequent legislation to carry it into effect t This 
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18 to be detennined from a consideration both of the language 
used and of the intrinsic nature of the provision itself.'' 
Willis vs. St. Paul Sanitation Co., 16 L. R. A., 285. 

It is clear that the rights of both parties to a suit for a 
penalty, are so safe-guarded by the constitution itself that, 
upon an adequate showing of causes to the proper court, they 
are entitled to an appeal — ^and that this has always been so 
since the adoption of the present constitution, and always will 
be so until the constitution in that respect has been changed. 
Nothing that the legislature does, or refrains from doing, can 
affect that right. In the case of summary convictions, it be- 
stowed a new right, and, if in such a case, legislation would 
be necessary, it is not pretended that the Act of 1876 is not 
adequate for that purpose. In the case of suits for penalties, 
acts of assembly, before the adoption of the constitution, had 
already provided — in many cases at least — that they should be 
recoverable as debts of like amount are recoverable, and those 
acts of assembly, therefore, make the cases cognizable by Jus- 
tices of the Peace, like other civil cases and subject to the 
same rules as govern other civil cases. It followed, because 
they were cognizable as civil cases before Justices of the 
Peace, that appeal lay to the higher civil court, as in other 
civil cases. The cases already cited show that. 

Now while the constitution abrogated all laws inconsistent: 
therewith, yet it did not abrogate any law that might serve as 
on instrumentality to make the constitution's provisions ef- 
fective. ** Under the second section of the schedule, laws 
existing at the time of its adoption are preserved, whenever 
legislation is necessary in order to carry the provisions of the 
constitution into ^ect." Watson vs. R. R. Co., 83 Pa., 254. In 
that case, the 23rd section of Article 3 had provided as fol- 
lows: **The power to change the venue in civil and criminal 
cases shall be vested in the courts, to be exercised in such man- 
ner as shall be prescribed by law." That provision plainly 
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reqiiired that ,tx> make it operate, legislation should supple* 
ment it ; and prescribe the manner of its exercise ; but it was 
held that then-subsisting legislation was su£Scient for that 
purpose Both the Acts of 1835 and 1814 had, in certain eases, 
given jurisdiction to justices of the peace in suits for penal- 
ties. 

As already shown, suits for penalties are essentially civil 
suits. Appeals in civil suits, if they exist are necessarily to 
the only higher civil courts organized for the trial of civil 
ca^es, viz, to the Court of Common Pleas. There was a sufB- 
cient designation by the legislature of the proper court to 
which appeal could be taken in suits for penalty, at the time 
of the adoption of the constitution, to satisfy the constitu- 
tional provision that appeal may be made ''to such court of 
record as may be prescribed by law." That legislative de- 
signation might be resorted to, if necessary, to show a designa- 
tion of the proper court by the legislature. But the Act of 
1897, P. L. 100, under the terms of which this suit was 
brought, provided for the collection of the penalty for its vio- 
lation as follows: ''to be recoverable as debts of the same 
amount are recoverable." That phraseology, before the adop- 
tion of the present coxvititution, gave jurisdiction to Justioes 
of the Peace to try the cases in the same manner that they 
would try any action of debt in any civil case, and, as a e<m- 
aaquence, appeal lay to the Common Pleas. McConahy vs. 
Courtney, 7 Watts, 491; Bartolett vs. Achey, 38 Pa., 273; 
Miller vs. Lockwood, 17 Pa., 251. If that phraseology, befor« 
the present constitution, was a sofficient designaticm of the 
court that would take jurisdiction in ease of appeal in a suit 
for a penalty, since the adoption of the constitaticm it is still 
sufficient to effect the same purpose. Therefore, confining 
our attention to the only kind of case now before us, there 
is no lack of reason to believe that, independent of the Act 
of 1876, the legislature has sufficiently "prescribed by law" 
to what court of record appeal may be taken. Therefore, even 
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if it was indispensable to the efScacy of the provision con- 
tained in Article 5, section 14 of the constitution in all its 
parts that there be a designation by the legislature of the pro- 
per appellate court — ^that has been done, even if the Act of 
1876 is unconstitutional for the reason urged against it. 

But it is not at all necessary that we conclude that legis- 
lative action provided for in this section is essential to the 
operation of all the things that are provided for in the section. 
Section 2, of Article XII of the constitution provided: **No 
member of Congress from this state, nor any person holding 
or exercising any oflSce or appointment of trust or profit under 
the United States shall, at the same time, hold or exercise any 
office in this state to which a salary, fees, or perquisites shall 
be attached. The general assembly may, by law, declare what 
offices are incompatible." Notwithstanding the last sentence's 
looking forward to legislation, the provision in the first sen- 
tence was at once effective and operative, without any legisla- 
tion declaring what offices are incompatible. In the ease of 
DeTurke vs. Commonwealth, 129 Pa., 160, Mr. Justice McCol- 
lum, inter alia, said: ''The constitution plainly prohibits any 
person holding an office of trust or profit under the United 
States from holding, at the same time, an office in this state 
to which a salary is attached ; and it as plainly provides that 
the legislature may, by law, declare what offices are incom- 
patible. The prohibition and the permission or direction are 
contained in the same section, but in separate sentences of it. 
Is the former inoperative, by reason of the latter t Does the 
section, as a whole, mean that no person can hold theise offices 
at the same time, if the legislature shaU declare them incom- 
patible t We cannot so construe it The prohibition may be 
enforced without legislative aid, and no action or inaction of 
the legislature can destroy it." 

In effect, the 14th section of the 5th article, among other 
things, prohibits the granting of an ^peal by the Justice, in 
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suits for a penalty — as they theretofore had had the right to 
do. That prohibition is effective without any legislation. 
Pierce vs. Commonwealth, 104 Pa., 150, is another illustration 
of a constitutional provision that is self-executing vrtthout 
legislation. That was the case of a right directly bestowed by 
the constitution, rather than a prohibition by it. As stated 
above, one object to be subserved by the constitutional provi- 
sion was to, thence forth, make appeal not a matter of right, 
and to be granted as matter of course by the Justice, on ap- 
plication made in due time, but, on the contrary, it was to be, 
thenceforth, only to be granted by the appellate court, and 
then '*only for cause shown.'* That was designed to be a pro- 
hibition of the old mode of procedure in the mode of appeal. 
**The rule favored by the weight of authority is that pro- 
hibitive and restrictive provisions are self executing and may 
be enforced by the courts independent of any legislative 
action." 8 CYC, 754. 

In the case of Central Iron Works,, vs. P. R. R. Co., 5 
Dist., 250, Judge Simonton said, apropos of the case then 
under consideration: ** There are, undoubtedly, many provi- 
sions in the constitution which presuppose and require legis- 
lation to carry them into effect ; but there are also many, ef- 
ficient in themselves, which need no aid from legislation.*' 
He foUowis that statement with a specification of numerous 
illustrations. We have no doubt that, in so far as article V, 
section 14, requires allowances of appeal to be made only by 
the appellate court on cause shown, it is self -executing, and, 
to that extent, it is not indispensable, that there be any legis- 
lation to supplement it; and, in so far as legislation is re- 
quired to indicate the proper court to which appeal may be 
had, that has been suflSciently designated by the legislature 
in so far as suits for penalty are concerned, without depend- 
ing on the Act of 1876. 

Therefore^ what is set up in the answer on this point 
does not show that the justice had the right to grant the ap- 
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peal, or dispense with the necessity of applying to the Com- 
mon Pleas for an allowance of appeal, before any appeal can 
exist. Whatever might be the case with respect to summary 
convictions, which are criminal in their essential nature, in 
case of suits for penalties, it is legislatively prescribed that 
the civil courts shall have jurisdiction when the Act of 26th 
May, 1897, P. L., 100, provided that one who transgressed its 
provisions ** shall forfeit and pay to the party injured $50.00, 
to be recovered as debts of the same amount are recoverable. ' ' 
It has been held that such a provision prescribes a civil and 
not a criminal remedy. Fetterman vs. Robbins, 100 Pa., 282 ; 
Garman vs. Gamble, 10 Watts, 384. It is also a sufficient legis- 
lative prescription that the civil proceeding shall be in the 
nature of an action of debt or assumpsit — which are appealable 
after adjudication by a justice of the peace. Commonwealtii 
vs. Bennett, 16 S. & R., 243. 

The pending case is es3entially different from a case that 
is sometimes cited on this point to the effect that, where a con- 
stitution provides that ** suits may be brought against the state 
in such courts as may be by law provided," and there was no 
statute to give it effect. The constitutional provision was in 
that case inoperative. No one has the right to sue a sovereign 
state, without its consent, and when that consent is given in 
the form above expressed, it must be exercised in that form, 
and not in some other way. The state was suable only ''in 
such courts as may be by law provided'' and the law had pro- 
vided no such courts. That provision did not purport to be 
self -executing. That is not the kind of a case we have here. 
Having reached the conclusion that the constitutional provi- 
sion in regard to the manner of procuring an appeal in case 
of a civil suit for the recovery of a penalty is operative and 
enforceable, regardless of whether the Act of 1876, in that re- 
gard, is constitutional or not — what is the effect of ignoring 
the constitutional mode of taking an appeal? The answer to 
that question is entirely plain: ''Article 5, section 14, of the 
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constitution of 1874, which permits appeals in all cases of 
summary conviction or in actions for penalties before a magis- 
trate or court not of record, upon the allowance of the ap- 
pellate court, or a judge thereof, is not restricted to such cases 
as were without the right of appeal prior to the adoption of 
the constitution, but it embraces all appeals from judgments 
for penalties or of summary convictions." Commonwealth 
vs. McCann, 174 Pa., 19. In that case, the judgment of the 
lower court striking off an appeal not allowed by the Com- 
mon Pleas Court of Allegheny County was affirmed. It is also 
said in that case, referring to the taking of an appeal \^itli- 
out allowance by the Common Pleas: ** Prior to the adoption 
of the present constitution this appeal from a judgment for 
a penalty would have been regular." The third paragraph 
of defendant's answer, therefore, shows no cause against strik- 
ing off the appeal in this case. 

4th. The 4th reason deals Avith alleged defects in form 
apparent on the transcript of appeal. Whatever significance 
those things mif'ht have on certiorari, they are without signi- 
ficance in an appeal, or on the question of the right to appeal. 
When a defendant appeals, he does so to bring the merits of 
the case into the appellate court, without regard to whether 
the Justice had made a good record or not. In doing so, he 
leaves all formal objections with respect to a former trial out 
of view. They can only be reached by certionari. Article V, 
section 14 of the constitution was not designed to originate 
and secure a remedy for formal deficiencies in a magistrate's 
record in the kind of cases to which it applies — for the remedy 
by certiorari was already adequate for that. President Judge 
Rice, in the case of Commonwealth vs. Levine, 36 Superior 
Ct., 192 said: *'One of the evils was not that there was no 
mode whereby the court could review their proceedings for 
the purpose of ascertaining whether they had kept within the 
limits of their jurisdiction and had proceeded regularly ; for 
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there was such mode of review by certiorari prior to the adop- 
tion of the present constitution, which was preserved by sec- 
tion 10 of the same article. Hence it is to be presumed that 
in thus changing the right of appeal the framers of the con- 
stitution had in view the correction of mischief for which the 
remedy by certiorari was not adequate, and intended to pro- 
vide within certain restrictions, a mode whereby not merely 
the fairness and impartiality of the hearing before the magis- 
trate could be inquired into, and his errors of law, as shown 
by his record, could be corrected, but whereby the judgment 
of the Court of Quarter Sessions upon the facts established 
by the evidence adduced in that tribunal could be had." The 
same purpose is intended to be subserved in case of an appeal's 
going to the Common Pleas. Therefore, the 4th reason con- 
tained in tiiie answer to the rule in this case shows no reason 
why the rule should not be made absolute. Nor does the al- 
legation that defendant took no illegal fees show any reason 
why the appeal should not be stricken off. 

The 6th reason seeks to impute negligence to the plain- 
tiff in raising this question, inasmuch as the transcript was 
filed in the Court of Common Pleas on the 15th of March, 
1912, and the motion to strike it off was not made until Nov- 
ember 25th, 1912, a period of over six months. The answer 
to that reason is found in Wilkes-Barre vs. Stewart, 16 Su- 
perior, 347, which is to this effect: ''Lapse of time on the 
part of the plaintiff in moving to strike off an appeal taken 
without special allowance cannot give the appeal any 
validity." 

Having considered all the reasons set up in the answer, 
we reach the conclusion that no sufficient cause appears why 
the pending role should not be made absolute. 
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SUMMARY CONVICTION — ^DISORDERLY CONDUCT IN THE CITY OF 
PITTSBURG — ^LOCAL ACT OP APRIL 6, 1867, P. L. 846, NOT 
REPEALED EITHEB DIRECTLY OR BY IMPLICATION, BY THE 
ACTS OP JUNE 25, 1895, P. L. 271, as amended by the ACT 

OP MAY 2, 1901, P. L. 132 — repeals by impucation not 

FAVORED. — ORDINANCE OF DECEMBER 27, 1869, 0. B. 2, 515 
violates the law op the state as to penalty — POUCB 
magistrates powers OP UNDER ACTS OP APRIL 1, 1868, P. 

L. 565, JUNE 14. 1887, p. l. 396, (sec. 7), junb 16, 1891, 
p. L. 304, (sec. 3), AND 1901, p. L. 38, (sec. 1, art. 16.) 

The special Act of April 6, 1867, P.L. 846, relating to the 
punishment of disorderly conduct in the city of Pittsburgh, Is 
not repealed, either directly or by implication. Repeals by im- 
plication are not favored. 

The ordinance of the City of Plttaburg;h, adopted Dec. 27, 
1869, (O.B. 2, 615), providing a penalty of fine not exceeding 
$50 for the first offense, and not exceeding $100 for the second 
offense, and imprisonment at hard labor not exceeding 30 days 
for the first offense and for the second offense 60 days, is in con- 
flict with present ''laws of the State," viz: the Act of May 2, 
1901, P. L. 132. 

The police magistrates of Pittsburgh are empowered by the 

Acts of June 14, 1887, P.L. 396, (Sec. 7); June 16, 1891, P.L. 

304, (Sec. 3), and March 7, 1901, P. L. 38, (Sec. 1, 

Art. 16), to hear and determine a complaint and summarily cou- 

Tict a defendant charged ^ith disorderly conduct. 

The penalty imposed, being excessive, under the terms of 
the Act of May 2. 1901, P.L. 132, which is "the law of the State," 
in contemplation of the Act of April 6, 1867, P.L. 846, the Court 
will change the penalty to conform with the existing law. 

(Miller, J., dissents.) 

No. 648, 1912, C. P. of Allegheny County. 
Harry Diamond, Attorney for Plaintiff. 
H. Shapera, Attorney for Defendant 
Opinion by Drew, J., November 25, 1912. 
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OPINION. 

This is an appeal from a conviction before a Police 
Magistrate of the City of Pittsburgh. On October 2nd, 1912 
the Defendant was convicted of disorderly conduct before 
Magistrate W. N. Matthews and sentenced to pay a fine of 
$25.00, and in default be committed to the Allegheny County 
Workhouse for sixty days. 

The case was heard by this Court de novo. A full hear- 
ing was granted and both sides appeared with Counsel and 
witnesses. The evidence showed that the Defendant at the 
time of his hearing before the Police Magistrate created a 
disturbance by using loud and boisterous language, striking 
the police ofScer and attracting the attention of people in 
Penn Avenue, a main street of the City of Pittsburgh. It 
was testified that his conduct annoyed and disturbed the 
people travelling along said street. It also appeared that the 
Defendant had been convicted of the same offense on three 
or four previous occasions. 

It is contended (1) that the sentence is illegal and (2) 
that the Police Magistrate did not have jurisdiction to hear 
the case. 

The learned Judge here quotes section 13 of the Act of 
April 6, 1867, P. L. 846, granting to the City of Pittsburg 
powers to punish various offenses under ordinances to be 
passed, "not inconsistent with the laws of the State." He 
also quotes Section 8 of the Act of April 1, 1868, P. L. 565, 
vesting jurisdiction of trials of offenders in the Mayor; and 
an ordinance adopted December 27, 1869 (0. B. 2, 515) pro- 
viding penalties for disorderly conduct. Other acts referred 
to are held not to be applicable to the case, and continues, as 
follows : 

The Act of 1895, P. L. 271, is amended and re-enacted 
by the Act of May 2nd, 1901, P. L., 132, entitled *'An Act 
to amaid an Act approved the 25th day of June, 1895, 
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<ureating and defining the offense of disorderly conduct and 
fixing penalty for committing such offense" etc. 

Section 1. ''That from and after the passage of this 
Act, if any person or persons shall wilfully make or cause 
to be made any loud, boisterous and unseemly noise or dis- 
turbance, to the annoyance of the peaceable residents near 
by, or near to any public highway, road, street, lane, alley, 
park, square or common within this Commonwealth, whereby 
the public peace is broken or disturbed or the travelling pub- 
lic annoyed, he, she or they shall be guilty of the offense of 
disorderly conduct, and upon conviction thereof before any 
Justice of the peace, alderman, mayor or burgess shall be 
sentenced to pay the costs of prosecution and to forfeit and 
pay a fine not exceeding $10.00, and in default of the pay- 
ment thereof shall be committed to and imprisoned in the 
county jail of the proper county for a period not exceeding 
thirty days." 

The Act of 1895 or its amendments does not carry a 
repealing clause. It is therefore conceded that the local 
Act of 1867 has not been expressly repealed. Has it been 
repealed by implication? Is there anything in the Act of 
1895 as amended which in legal effect is equivalent to an 
express repeal? We think not. 

The whole question of implied repeal is one of legisla- 
tive intent, and the presumption .is that the legislature did 
not intaid to imply a repeal wtiich they could have ex- 
pressed, and on this account, some manifest repugnance or 
clear substitution should be shown to establish an implied 
repeal. Sifred vs. Commonwealth, 104 Pa., 179. Whitmire 
vs. M. Creek Twp., 17 Super Ct., 399. 

''A general law will not repeal an earlier special Act 
by mere implication." 

23 American & Eng. Ency. of Law, 422. 
O'Hara vs. Johnson, 2 Walker, 115. 
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Murdock's Petition, 149 Pa., 341. 

Commonwealth vs. P. & B, R. R. Co., 164, Pa. 252. 

Morrison vs Fayette Co., 127 Pa., 110. 

In the ease of Malloj vs. Com., 115 Pa., 25, Mr. Justice 
Trunkey, delivering the opinion of the Court, said: 

** While a later statute may repeal a former statute 
without express language to that effect by necessary impli- 
cation, yet the leaning of the Courts is strongly against 
such construction. Sifred vs. Commonwealth, 15 W. N. C, 
373. That is the rule as to general statutes. A local statute 
enacted for a particular municipality, for reasons satisfactory 
to the legislature, is intended to be exceptional and for the 
benefit of such municipality. It has been said that it is 
against reason to suppose that the legislature, in framing 
a general system for the state, intended to repeal a special 
Act which the local circumstances made necessary;' Brown 
vs. Conunissioners, 21 Pa. Sts. 37. The legislature, not the 
Courts, judge of the necessity. Rarely, if ever, does a case 
arise where it can justly be held that a general statute re- 
peals a local statute, by mere implication." 

In the case of Mayor of Harrisburg vs. Dauphin, 2 Pear- 
son, 35, Judge Pearson, speaking of special and local laws, 



''They are not revoked by general lawis, even if inconsist- 
ent with their provisions, unless where the special act ap- 
pears to have been in the minds of the legislature at the 
time. The words of a general public law will not be con- 
strued as applying to a special private exception, although 
the words appear broad enough ta have that effect; Sedg- 
wick cm Statutory and Constitutional Law, 123, 124, 127, 
etc. This same doctrine is recognized in Penni^lvania, 6 
W. & S. 209, 9 Harris, 43." 

We are therefore of the opinion that Section 13 of the 
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special Act of 1867, has not been repealed hj the Act of 
1895 aa amended in 1901. 

But we reach a very different conclusion concerning 
the Ordinance of the City of Pittsburgh of December 27th, 
1869, Supra, enacted by the Council under the special acts 
of 1867 and 1868. The Ordinance violates the provision of 
the Act of 1867 in that it is ''inconsistent with the laws of 
the State." The Act particularly provides that ordinances 
passed under it must not be ''inconsistent with the laws of 
the State." The penalties incurred under the Ordinance 
for disorderly conduct are inconsistent with and repugnant 
to those attached to the Act of 1895 aa amended. The for- 
mer provides a fine not to exceed one hundred dollars and 
imprisonment not to exceed sixty days; the Act makes the 
punishment of this offense a fine of $10.00 or confinement 
for thirty days. It is clear, therefore, that the Ordinance 
of the City and the law of the State, so far as the offense 
of disorderly conduct is concerned, cannot stand together. 
The law givers of 1867 specially provided for a contingency 
of this kind. They authorized the Council to pass ordin- 
ances for the better government of the municipalityy and 
empowered them to provide penalties for some minor of- 
fenses, but at the same time they took the wise precaution 
to insert a saving clause — "not inconsistent with the laws 
of the State" — and thereby placed the duty on the City to 
keep its ordinances at all times in conformity ynih the laws 
of the State. The penalty for disorderly conduct in the 
Ordinance of 1869 was valid when enacted, but fell of its 
own weight when the Act of 1895 was passed. 

It might be contended that the clause in the Act of 
1867 — "not inconsistent with the laws of the State" — ap- 
plies only to laws then on the statute books. We do not 
believe such was the intention of the legislature. In the 
case of Eulp vs. Luzerne County, 20 Pa., Sup. 7, the phrase 
"existing laws" in the Act of 1863, was interpreted to mean 
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not only the laws passed prior to the Act, but all subse- 
quent laws. This we believe to be the correct le^ con- 
struction. 

The penalty for disorderly conduct in the Ordinance 
of 1869, Supra, is inconsistent with and repugnant to the 
penalty for this offense as fixed by the Amended Act of 
1901, Supra, and in that respect and to that extent the Or- 
dinance is invalid and of no legal effect. 

II. Did the Police Magistrate have jurisdiction over 
this caseT 

The Act of April 1st, 1868, P. L. 565, vests in the 
Mayor of Pittsburgh jurisdiction for the trial of all offend- 
ers under the 13th Section of the Act of April 6th, 1867. 
The Act of June 14th, 1887, P. L., 396, Sec. 7, provides 
that the police power of the City of Pittsburgh heretofore 
vested in the Mayor and five police magistrates. The Act 
of June 16th, 1891, P. L., 304, Sec. 3, gives the police magis- 
trate full and complete jurisdiction to hear, determine and 
punish, according to the laws and ordinances of the Gity^ 
all cases of disorderly conduct 

The Charter Act of 1901, P. L., 38 Art. 16, Sec. 1, pro- 
vides as follows: 

The police power for taking information, making arrests 
and preservation of the peace; .heretofore vested in the 
Mayor, shall hereafter vest in the Mayor and five police 

magistrates This Act is not to be construed 

to repeal the Act of June 10th, 1891. The magistrate so 
appointed shall have all the powers and perform the duties 
given to and prescribed for said oflScers by existing laws 
for cities of the class aforesaid." 

The magistrates are appointed by the Mayor under the 
Act of 1901 Supra, and it is admitted that W. Noble Mat- 
thews was duly appointed to the oflSce of Police Magistrate 
by the Mayor of Pittsburgh. 
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It is clear Magistrate Matthews had jurisdiction over 
appellant's case, but that he exceeded his jurisdiction in 
the amount and extent of the sentence. The only punish- 
ment for disorderly conduct provided under existing laws 
is a fine of ten dollars and in default of payment, impris- 
onment in the County Jail for a period of thirty days. Any 
sentence in excess of that penalty is illegal and must be 
made to conform with the established law. 

The sentence imposed by Magistrate Matthews in this 
case of twenty-five dollars or sixty days in the Workhouse 
is therefore changed to a fine of ten dollars, and in de- 
fault of payment, thirty days' imprisonment in the County 
Jail. 

Miller, J., dissenting. 

The general act of 1901 did not repeal the special Act 
of 1867 applying to the City of Pittsburgh, and therefore the 
latter Act is the ''law of the State" within the limits of said 
City; and as said special Act provides that an Ordinance may 
be passed fixing for the second offense a penalty not ex- 
ceeding one hundred dollars, or imprisonment not exceeding 
sixty days, and as the penalty imposed by the Magistrate was 
in accordance with an Ordinance authorized by the Act, the 
judgment of the Magistrate should be sustained and the 
appeal dismissed. 
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WHO OWNS THE DBERt 

A novel question is no»w before the Court of Quarter 
Sessions of Clinton county on a return by a Justice of the 
Peace of Benovo, holding some Lancaster county hunters, 
in $300 bail, to answer for taking and carrying away a deer 
wounded by one of the Lancastrians, but shot and killed by 
one of a party of Fayette county hunters The Lancastrians 
came up, cut the throat of the deer and carried it away con* 
temptuously disregarding the claim of the Fayette marksman 
for a hunters' share of the deer. 

How the Court of Quarter Sessions can settle the ques- 
tion of title, in a criminal prosecution, remains to be seen. 
It might have been raised in a case of trover before the Justice, 
and the relative rights of the parties settled under the local 
custom of hunters. As both parties were non-residents of 
Clinton county and had no right to hunt deer there except 
1^ the license of Dr. Ealbfns, and perhaps had no right to 
be on the land of the owner, if he had posted notices, the 
question of ownership of the deer must be settled, if it can 
be settled, by the local custom of hunters. What this custom 
now is, in Clinton county, is a matter of proof. By the 
Common Law, the deer, running vdld, belongs to him who 
can take him, that is, the man who killed him. But, in this 
case, the deer had been wounded, and was being pursued. 

Yet, he might have escaped if the Fayette county Nimrod 
had not shot him. The wounding of the deer conferred no 
fixed prior right to the whole deer, though it gave a right 
in common to share in the venison. Time was in Clinton 
county, that the nmn whose bullet killed the deer was en« 
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titled to receive the hide as a trophy and his equal share of 
venison, with all the others concerned in the capture. There- 
fore, if this be still the rule, the Fayette county hunter, who 
killed the deer, had a just cause of action in trover and 
might have had his capias against the Lancastrians. More- 
over, if the criminal prosecution is quashed, because the taking 
was not felonious, the civil action can still be maintained, if 
the plaintiff gives bail for costs under the rule. 



TRIAL BY JURY, ON TRIAL. 

The jury system is all right, if it be rightly used and 
not perverted. Sometimes courts and the people are dis- 
guated at the perversity of particular juries or a panel of 
jurors. At the December term of court in Lackawanna 
county there were tried a number of murder cases. In 
Judge Newcomb's Court 41 of the panel answered that they 
had conscientious scruples against capital punishment, and, 
having disqualified themselves to sit as jurors in a capital 
case, the learned judge dicharged them and sent them home 
with one day's pay. This was intended as a curt rebuke to 
jurors with such tender consciences. 

But, later in the week, a rape case was called in the 
court room presided over by Judge Searle, of Wayne county. 
The defendant's counsel John F. Scragg, objected to trial 
by talesmai and stood on the right of his client to be tried 
by a jury sumtxnoned from the vicinage, according to the 
Constitution and the laws of Pennsylvania. His point was 
well taken, but the Court exercised its power to continue the 
ease to next term. Thus the error of one judge was bridged 
over by another. 

There is a plain remedy for such ccmditions in counties 
where the calender of criminal cases reeks with blood. The 
Judge who helps to fill the jury wheel for the year, having 
a list of those jurors who disqualify themselves under oath, 
to act as jurors in capital cases, could see to it that their 
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names do not go into the jury wheel. There would then be 
fewer miscarriages of justice and murder would be at a dis- 
count, after scmie exemplary executions. The jury system 
would then not be contemned, either, on that ground. 



THE 1913 CIGAKETTE LAW. 

Section 1 of the Act of May 9, 1913, P. L. 198, provides: 

''That if any person shall 'furnish to any minor, by gift, 
sale or otherwise, any cigarette or cigarette paper, he shall be 
guilty of a misdemeanor, and upon conviction thereof shall 
be sentenced to pay a fine of not less than one hundred 
dollars ($100) nor more than three hundred dollars ($300)/' 

Under this section, all the magistrate can do is to bind 
over to the Quarter Sessions, (m probable cause shown. See 
Justices' Digest and Guide, pp. 279, 302, 442 and opinion of 
Judge Swartz cited on page 647, in Commonwealth v. Long, 
11 J. L. B. 96. 

A Justice or alderman, even in Scranton, has no powers 
except as vested in him, as such, by law. 

Sectiim 2 provides : 

"Any minor, being in possession of a cigarette or cig- 
arette paper, and being by any police officer, constable. 
Juvenile Court officer, truant officer or teacher in 
any school, asked where and from whom such cigarette or 
cigarette paper was obtained, who shall refuse to furnish 
such information, shall be guilty of a misdemeanor, and 
upon o(mvicti(m thereof, before any alderman, magistrate or 
Justice of the Peace, such minor, being of the age of sixteen 
or upwards, shall be sentenced to pay a fine not exceeding 
five dollars, or to undergo an imprisonment in the jail of 
the proper county not exceeding five days or both If such 
minor diall be under the age of sixteen years, he or she shall 
be certified by such alderman, magistrate or Justice to the 
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Juvenile court of the counly, for such action as to said 
court shall seem proper." 

All prior acts on this subject are repealed. 

The penalty in this section is for the '^nusdemeanor" 
of a minor aged bet^^^een 16 and 21, in refusing to tell where 
and from whom he got the cigarette or cigarette paper. It 
confers jurisdiction upon aldermen, etc., where the minor is 
''sixteen or upwards," to impose a penalty. If he or she is 
under sixteen, the magistrate must certify the cause (not 
the minor) to the Court of Quarter Sessions, sitting as a 
Juvenile Court. (For proceedings in such cases, see Justices' 
Digest and Guide p. 567.) 

Magistrates who wish to be posted upon their rights 
and duties, will buy this Guide at $6.00 delivered. Address 
A. R Place, Norristown, Pa. 



A MISTAKEN NOTION 

Judge Bumside in his charge to the jury in the cele- 
brated case of Hinchman v. Richie et al. (Phila. nisi priuSf 
1849), while answering the numerous points of defendant's 
counsel, made this quaint comment: "I suppose the notion 
is that a man who comes from the Allegheny mountains 
knows nothing about the laws of Pennsylvania!" He was 
from BeUefonte, Centre County. When Judge Bumside had 
anchvered the points, the Philadelphia lawyers concluded 
that the '^notion" was mistaken. 



AUTOMOBILE WAR 

There is blood in the face of the moon in Delaware 
county. All for this: Magistrate C. Scott Bickards of Pros- 
pect Park, thought to do the public a real service and the 
owners of automobiles a favor, by issuing a brochure explain- 
ing that wonderful legal construction known as the automo* 
bUe law. He also notified the automobile speeders of the re- 
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qnirements for the public safety, among which was that the 
operators of these dangerous vehicles must '^blow their horns 
at street intersections." The Justice maintains that this was 
intended as a friendly caution and not a threat. But the 
Automobile Club of Delaware county, by its president, J. H. 
Weeks of Butledge, has taken umbrage at the Justice and had 
him arrested before Justice E. L. Donnelly at Lansdowne, 
on various charges, which seem retaliatory. Weeks will be 
remembered as having issued an elaborate and fanciful ap- 
peal to the voters ol Pennsylvania on the $50,000,000 bond 
proposition, which they voted down. 

The public will generally approve the course of the Jus- 
tice in his efforts to assist ''joy riders" and others to obey 
the law. It is estimated in Philadelphia, that if the Blanken- 
burg administration had enforced the automobile speed law 
in that city during the past two years, the fines would have 
been sufScient to build a 1700 feet dry dock as well as to pay 
the condemioation price of all the political and other pig- 
geries, sightless and seeing, which the Quaker City cherishes 
so well, with porcine pride! 



PROJECTION OP NEW LAWS 

Pennsylvania has nearly seven thousand lawyers, a 
large proportion, outside of the most populous cities, being 
good lawyers, too; that is, lawyers all around equipped for 
every branch of practice. Of this lai^e number, a few hun- 
dred belong to the State Bar Association, which ''makes up 
in respectability for what it lacks in numbers," so to quote. 
The annual meetings of this association are famed for elo- 
quence and banquets, color de rosa et vinum. One of the 
busy arms of this coterie of distinguished lawyers and 
judges is called "the committee on law reforms." It is their 
peculiar function to draft and advise new laws, for which 
the public is not clamoring, but which the association fondly 
conceives may look very imposing in the Actn of Assembly. 
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This eommittee met recently in City Hall, Philadelphia, 
and projected several innovations, one of which is that upon 
an indictment for murder, the jury may convict of man- 
slaughter; another providing for appeals when the court sets 
aside a verdict and directs a new trial, to be drawn by Bx- 
Judge E. W. Biddle, of Carlisle. 

According to the report the whole subject of township 
laws is to be ''rafted over," by two committees. 

Townships of the first class are to be reconstructed, figura- 
tively speaking, by Rowland Evans, of Philadelphia; Chas. F. 
DeCosta, of Delaware County, and Edward N. Smith, of Pitts- 
burgh. 

Totwnships of the second class are left to the critical in- 
spection and surgical manipulation of Judge Edmund E. 
Kieman, of Somerset; Harry A. James, of Dc^lestown, and 
William M. Hays, of West Chester. 

It has heeai the past experience of the profession, 
judges and lawyers, that the compilations of the state law 
association are far below the average academical essays, in 
grammatical and logical arrangement. Besides, whilst pre- 
tending on their face, to be complete codifications every suc- 
cessive legislature is called upon to correct errors and supply 
deficiencies, and the courts are kept busy with wholesome ex- 
orcism. The mechanics' lien law and the tax lien law of 
1901, furnish conspicuous examples: So, also, the replevin 
law, which required amendment to provide for replevying 
a distress and is, as yet, imperfect, without precise rules of 
court. The juvenile court acts furnish another illustration. 
How could it be otherwise, when this work of codification is 
left to law students and neophytes I 

The last legislature has provided for a ten year job of 
codifying the laws in connection with the state legislative 
reference bureau. Why not leave the work to those who are 
paid to do it well and thoroughly f 

[The case of Strouse v. Chapin and other interesting 
will appear in February number.] 
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Myer Strauss v. W. H. Chapin 

MANDAMUS — JUSTICE'S FEES FOB TRANSCRIPT ON APPEAL 

When an appellant gives bail absolute for the payment of 
debt, interest and costs, under the Act of May 29, 1907, P. L. 
306, he need not pay the fee of $1.60 for making out the tran- 
script. 

No. 719 February Term, 1913, Common Pleas of Luzerne 
County. 

M. H. Salsburg, Attorney for Plaintiflf. 

B. W. Davis, Attorney for Defendant. 

Opinion by Puller, J., January 27, 1913. 

OPINION 

January 23, 1913, plaintiff, who was defendant in the 
case of Pugh Motor Co. v. Myer Strauss, before W. H. 
Chapin, Esq., justice of the peace in the third ward of Eings- 
ton, Luzerne county, presented his petition and aflSdavit to 
the Court of Conmion Pleas of said county, praying for a 
writ of mandamus to said justice, commanding him to deliver 
forthwith the transcript of appeal to petitioner without pay- 
ment of the fee of $1.50, as demanded by the justice. The 
I>etition set forth that bail absolute for debt, interest, and 
costs had been entered by defendant in the sum of $100. 

An alternative writ was awarded by the court, return- 
able January 25, 1913, at 10 o'clock a. m. 

On January 24, 1913, the defendant, justice of the peace, 
filed an answer virtually admitting the contention of the 
plaintiff, and stating that he had delivered the transcript as 
commanded. 
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On January 27, 1913, on petition of the plaintiff the 
justice of the peace, defendant, was ordered to pay the costs 
in this case. 

The statement, of the cases in Justice's Digest and Guide 
Par. 6, p 341, was made upon the point whether or not local 
^cts were repealed by the Act of 1907 and they are based on 
a provision of the Act of 1901 which was repealed by the Act 
of 1907. 

Judge Reed of Jefferson county in Snyder v. Baur 18 
D. B. 639, interpreted the Act to mean that not any costs 
which are taxable by the Justice, need be paid to the Justice 
on appeal, and that fees for issuing the transcript are such 
costs. This interpretation chaises the uniyersaily accepted 
practice of demanding and receiving the costs for making out 
the transcript before delivering it. 
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Stephen Longo v. Scranton Real Estate Co. 

APPEAL FROM AWARD OF ARBFTBATOBS— K^OSTS — RULE TO STRIEJL 
OFF— ACTS OF JUNE 16, 1836, P. L. 719, AND MAY 29, 

1907, P. L. 306. 

A defendant who appeals from a judgment of a Justice of 
the Peace, and gives securky as required hy the Act of May 29, 
1907, P. L. 306, need not pay any of such costs until final deter- 
mination. 

If the cause is ruled out to arbitrators, and they give an 
award against the defendant, all the costs he is required to pay on 
appeal from the award are those incident to such arbitration and 
the Prothonotary's fees. The two acts must be construed to- 
gether. 

No. 509, June Term, 1912, Common Pleas of Lackawanna 
County. 

Rule to strike off an appeal from an award of arbitrators. 

A. G. Rutherford, for the rule. 

Frank E. Donnelly, Attorney for the Respondent. 

Opinion by H. M. Edwards, P. J., December 29, 1913. 

OPINION 

This case is in court on appeal from the judgment of an 
alderman of the City of Scranton. The appeal was taken 
under and in accordance with the provisions of the Act of 
May 29, 1907, P. L. 306, which provides, inter alia, as fol- 
lows: "Provided, however, that if any appellant shall give 
good and sufBcient bail absolute for the payment of debt, in- 
terest and costs that have and will accrue on affirmance of the 
judgment, the appellant shall not be required to pay any 
costB before taking an appeal.'' 

After the case was brought into court it was ruled out 
for arbitration and an award was found against the defendant, 
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who thereupon appealed from the award. Defendant paid 
$11.50 costs, but declined to pay the $10.34 Aldermen's 
costs. Then a rule was granted to show cause why the 
appeal should not be struck from the record because of the 
failure to pay the said sum of $10.34. The act of 1836, 
relating to appeals from awards of arbitrators, prescribes as 
a condition of an appeal that ''such party, his agent or at- 
torney shall pay all costs that may have accrued in such suit 
or action.'' Counsel for plaintiff contends that the act of 
1907, supra, does not repeal the provision of the arbitration 
act of 1836 relating to the payment of costs on an appeal, 
either expressly or by implication. We agree with counsel 
in this contention; but we hold that both acts must be con- 
strued together, if this can be done without violating any re- 
cognized canon of interpretation. ''If two statutes can stand 
together, the latter does not abrogate the former. The whole 
course of legislation is to be so construed that every part and 
word shall have its effect, if it consistently can, and the will 
of the legislature be completely executed": Erie v. Bootz, 72 
Pa. 196. We might cite other authorities to the same effect. 

Under the Act of 1907, supra, the payment of the costs 
on SB. appeal from an alderman's judgment is postponed until 
the "affirmance" of the judgment. In the present case, the 
judgment has not been "affirmed" yet It is true that there 
has been an award of arbitrators against the defendant, but 
that fact can in no sense be construed as an affirmance of the 
alderman's judgment. The defendant fully ecmiplied with 
the law when he paid all other costs incident to the arbitra- 
tion as well as the prothonotary's costs. As to the transcript 
costs, the security entered by the defendant before the alder- 
man must be given its full effect, until final judgment is ob- 
tained against the defendant. 

The rule to strike off the appeal is discharged. 
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Freeman Gaylord y. Elijah Phillips 

APPEAL— QUASHING — ^PLEA OF FREEHOLD. 

A free-holder cannot plead his free-hold and avoid glylnc 
a recognizance on appeal from a Justice of the Peace, although 
he pays the costs which have accrued. Such appeal will be 
quashed. 

No. 73, January Term, 1913, Common Pleas of Tioga County. 

Def aidant's appeal. 

Harvey B. Leach, Esq., for Plaintiff. 

Opinion by David Cameron, P. J., September 8, 1913. 

OPINION 

The summons was issued November Second, 1913, return- 
able November 9th. Both parties appeared. On the applica- 
tion of the defendant a continuance was had till the 19th, at 
which time both parties appeared. A trial was then had and 
judgment reserved till the 23nL A judgment was then en- 
tered in favor of the plaintiff. 

The transcript sets forth that ''on December 12, 1912, 
Defendant filed affidavit of appeal and paid all costs." The 
Certificate is as follows : ''I Certify that the above is a correct 
transcript of the proceedings had before me in the above suit 
and of record on my docket. Witness my hand and seal this 

27th day of December, 1912. O. T. Haight (SEAL)." 

The transcript was sent up by the magistrate at the re- 
quest of the defendant, and was filed December 28, 1912. 

Thus matters stood till July 7th, 1913, when the follow- 
ing order was made : 

* 'And now, July 7th, 1913, on motion of Harvey B. Leach, 
Attorney for plaintiff, the Court grants a rule on defendant 
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to diow cause why the appeal in the above caae should not be 
quashed for the following reason: 

First Because no recognizance has been filed by the ap- 
pellant or any (me for him as required by law, the same being 
an appeal from the judgment of O. T. Haight, Esq., Justice 
of the Peace of said County. '* 

A rule was granted as moved for returnable August 4th. 
Continuance was granted till the First of September. Evi- 
dence was heard in behalf of both plaintiff and defendant and 
argument had. No recognizance was given before the justice 
and none has been offered since, although the pending role was 
served on the defendant July 17th, last. 

At the hearing of the role, defendant caUed Mr. Haight, 
the justice before whom the judgment appealed from was 
entered. He stated that when the defendant paid the costi 
and made an affidavit for an appeal, he informed him that he 
would have to give bail for the costs and that defendant re- 
plied he was a freeholder and did not have to give bail, that 
his lawyer told him so. 

The defendant denies that the justice told him so at the 
time he made the affidavit. He does say, however, that the 
justice told him so neariy a month after the judgment, and 
that he then said in reply that he was a freeholder and did 
not have to give baiL 

Mr. Leach states that when he served a copy of the pend- 
ing rule on defendant and told him it was to strike off the ap- 
peal in this case he replied that he was a freeholder and did 
not have to give bail. The defendant was evidently of the 
opinion that, being a freeholder, it was not necessary for him 
to give a recognizance. Although he says he depended on the 
justice, we find nothing in the evidence that would justii^ 
in holding that he was misled by him in regard to the neces- 
Bity of giving a recognizance. That being the case, can we 
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legally discharge the role, and hold the appeal effective in 
lawt 

The defendant is making no application of any kind; no 
recognizance was given; consequently there is none to perfect. 
If there had been, we mighti under the rale laid down m 
Means v. Trout, 16 S. & B. page 349, on the application of the 
defendant for leave to perfect his recognizance, or on a rule 
taken by plaintiff to show cause why the defendant should not 
perfect it, or have the appeal stricken off, grant relief. In 
that case, the defendant gave a recognizance in the sum of 
$150.00, conditioned that if the plaintiff shall obtain a judg- 
ment more favorable to him in the event of the suit, he will 
pi^ all costs and damages. The plaintiff moved to quash the 
appeal because of the defective recognizance. In reply, the 
defendant asked leave to file a new recognizance. The Court 
refused to allow him so to do, and quashed the appeal. On 
appeal of defendant, the Supreme Court reversed the Court 
below, giving very good reasons for so doing, all predicated 
on the fact that the defendant made an attempt to comply 
with the law : First, by giving a recognizance that he thought 
was right; Second, by coming into court and offering to give 
a new recognizance. This ruling has been followed in many 



The reasons given in all of them, reduced to their legal 
value, is just this : If the defendant has made an attempt to 
comply with the law in the matter of giving a recognizance, 
the court wiU give him leave to remedy any defect in it, even 
to allowing him to file a new one In all the cases we have 
found, where the appeal was sustained, the defendant had 
made a bona fide attempt to comply with the law. If the de- 
fendant had offered himself, being a free-holder, as security, 
and had the justice accepted him, although it would have been 
a mistake on the part of the latter to do so, yet, under Bed- 
heffer v. Fitler, 7th Phila. B., page 338, we could have allowed 
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the defendant, on application, to perfect his recognizance, on 
the gi^und that the defendant had attempted to comply with 
the law. Both the justice and he thought all had been done 
that the law required. In that case the transcript showed the 
following entry: "Now, February 2, 1870, defendant files his 
aflSdavit, pleads his own freehold, and then appeals." On ac- 
count of what the record showed, he was permitted to perfect 
his appeal. In Carr v. McGk)vem, 66 Pa. 457, the defendant 
attempted to take an appeal from an award of arbitrators 
against him. He filed the proper affidavit for an appeal and 
entered into a recognizance himself, but without security, and 
paid a small portion of the costs. The balance was chained 
on the Justice's docket to his counsel. The plaintiff took a rule 
to strike off the appeal on the ground that the costs had not 
been paid and that ."a fi)i^oper ^-ecognizance had not been filed. 
The court quashed the appeal. On appeal, in disposing of the 
case in the Supreme Court, Thompson, C. J. said: ** There was 
no appeal taken in this case by the plaintiffs in error from 
the award of arbitrators in fact or in law. There was no re- 
cognizance taken and filed, such as the Act of Assembly re- 
quires; the appellant's own recognizance only being taken 
without bail, and the costs taxed all remaining unpaid with the 
exception of a small fraction. It is perhaps true that if the 
only objection had been to the defective recognisance, the 
Court might have had authority to allow it to be perfected, 
and this would have been going the full length of their power 
to say the least of it. But we see nothing like a proposition 
looking to this by the appellants. They complain of the court 
for quashing the appeal as it stood, without any effort to 
amend or perfect the recognisance. The Court could not say 
there was a good appeal as the record stood, and this was all 
they had to do with." 

Where a defective recognizance has been entered, the ap- 
l»ellant may be permitted to perfect it. Mcllhaney v. Holland, 
111 Pa. 634. In the last cited case ''no recognizance was en- 
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tered. No security was given or offered. The omission so to do 
was not caused by any act of the justice. There was no error 
in refusing to permit him to give security nearly two years 
thereafter and in dismissing the appeal." The appeal was 
filed February 15, 1883. The case was reached for trial in 
1885. The plantiff moved to dismiss the appeal for want of the 
entry before the justice of bail on the appeal for costs. De- 
fendant offered to enter such bail immediately and moved the 
Court to be allowed to perfect their appeal by doing so. The 
court entertained both motions and continued the case. Deposi- 
tions were taken in which plaintiff swore the justice had de- 
reived him, telling him it was perfect when he gave it to him. 
The justice denied this, and the court dismissed the appeal. 
Defendant appealed from the order. In disposing of the case 
the Supreme Court, in a per curiam, said **In this case no re- 
cognizance was entered, no security was given or offered. The 
omission so to do was not caused by the justice. On the con- 
trary the justice testifies that he told the plaintiff in error 
that he must enter bail or he could not take an appeal. On the 
same day he returned and said he had no bail, but would take 
the transcript. This evidence clearly negatives any intention 
of perfecting bail.'' The lower court was aflSrmed. 

In the face of the record and in view of these cases, and 
many others, we have examined, we cannot hold that there is a 
good appeal before us. There is nothing in the evidence (ex- 
tended and filed herewith) that would justify us in holding 
that this defendant was misled by the magistrate. The 
former took the position that as he was a freeholder it was not 
necessary for him to give a recognizance, and therefore he 
did not, and this after the justice had told him it was neces- 
sary. He does not agree with the justice as to the time, but 
does as to the fact of his being told. The only question for 
this Court to determine is: Is this a good appeal t Clearly it 
is not, therefore the rule to quash and set it aside must be 
made absolute. 
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M- Jacobson v. W- L Gearhart and H, A. Gearhart, 
Partners, Trading as W. L Gearhart & Son 

PARTNERSHIP — BBRVICE OP SUMMONS — ^VOID JUDGMENT 
— GEBTIORABI. 

In an action against a partnerahlu, aeryice upon one part- 
ner is not seryice upon the others, and will not be notice to 
them, saye where actions are expressly authorised against the 
partnership by its firm name only, « • • # serylce haying 
been had only as to one defendant and Judgment rendered by the 
Justice against bolth defendants, the judgment is yoid. 

No. 280, September Term, A. D., 1913, Commion Pleas of 
Northumberland County 

Certiorari. 

Arthur L. Swartz for Defendants. 

Opinion by Herbert W. Cummings, P. J., Nov. 12, 1913. 

OPINION 

This is an action of assumpsit brought before a Justice 
of the Peace of this County to recover a sum of money 
claimed to be due to the plaintiff from the defendants. The 
Justice gave judgment in favor of the Plaintiff. 

The defendant issued the writ of Certiorari and the Jus- 
tice 's record was filed in Court. Several exceptions were filed 
by the defendant which exceptions are now under considera- 
tion. The record of the Justice showis that the the summons 
was issued against W. L. Gearhart and H. A. Gearhart, part- 
ners trading as W. L. Gearhart and Son. That the summons 
was served on H. A. Gearhart, one of the defendants. The 
record does not show that the sumlmons was served on W. L. 
Gearhart. Neither of the defendants appeared at the time 
fixed for hearing by the Justice. 
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In the ease of Murdy v. McCutcheon et. ux., 95, Pa. 435. 
^'Smmnoiis ii9saed against two persons and was served on one 
only. The claim was a joint contract and the declaration there- 
on was joint. Without an appearance by either defendant 
judgment was entered against both defendants. Held, that 
this was error and the judgment should be set aside. *' 

'' Service of process upon one partner only in an action 
against the partnership is not service upon the other partners 
and will not be notice to them, except where actions are ex- 
pressly authorized against a partnership by its firm name 
only." Encyclopedia of Pleading and Practice, Volume, 15, 
page 901. 

In the csise of Boaz v. Heister 6 S. & B. 18, it was held 
that where service was had upon one defendant and the Jus- 
tice entered judgment against both defendants by default, the 
judgment is without doubt void as to the defendant not 
served, for he had no notice to appear, hence cannot be in de- 
fault, and if void as to one defendant, it cannot under our 
authorities, be sustained as to the others. 

In the above case service having been had only as to one 
defendant and judgment rendered by the Justice against both 
defendants we are obliged to hold it void. 

The exceptions filed are sustained, the judgment of the 
Justice reversed and the Prothonotary is directed to enter 
judgment in favor of the defendants for costs. 
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; McLaughlin v. Jefferson County 

justices' pees — ^BOUNTIES FOR SCALPS — SUABILITY OP COUNTY — 

ACT OP APRIL 23, 1909, P. L. 160 CONSTITUTIONAL— 

CASE STATED 

A Justice of the Peace, under the Act of April 28, 1909, P. 
L. 160, iB entitled ito receive 60 cents for eyery scalp of a noxious 
animal destroyed by him, although they are presented by the same 
person at the same time. 

The Justice's fees, for destroying scalps and certifying 
same, must be paid by the county and not by the person who 
killed the noxious animal. 

The Act of April 23, 1909, P. L. 160, is not unconstitutional, 
because the title gives no notice of the county's liability, which 
was pre-existing, under Act of May 23, 1893, P. L. 117, and in- 
creased by the Act of 1909. 

No. 77, January Term, 1914, Common Pleas of Jefferson 
County. 

Case Stated. 

Raymond E. Brown, for Plaintiff. 

Arthur B. Stewart, for Defendant 

Opinion by Reed, P. J., December 24, 1913. 

OPINION 

This case stated presents three legal questions for deter- 
mination, which will be considered in the following order: 

1. Is a Justice of the Peace under the Act of April 23, 
1909, P. L. 160, entitled to a fee of fifty cents for each scalp 
probated where the claimant appears with two or more pelts 
taken from animlils killed by him on the same or different 
days, or should he include all of the scalps in one probate and 
make a single chaise of fifty cents for the samet 

Inasmiuch as the Justice of the Peace who takes the af- 
fidavit and issues the certificate entitling the claimant to be 
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paid a bounty out of the County stock has a special duty to 
perform as to each scalp probated, namely, to ''cut off the 
ears from such animal or pelt or the head of such bird and 
bum the same and split the skin of the face of the animal 
from between the eyes through the end of the nose" in the 
presence of the party making the affidavit and at least one 
elector of the County in which the claim is made, there can 
be no possible question but that the justice is entitled to a 
fee of fifty cents for each scalp probated, regardless of 
whether the animals or birds were killed by one person on the 
same or different days or whether the scalps are all included 
in one or several probates. But, independejit of the duties 
the justice has to perform, it is too clear for argument that 
the fee fixed by the Act of 1909 is for each scalp probated, and 
it can make no difference when the animals or birds w^ere 
killed or by* whom killed or whether two or more scalps are 
included in one probate or in different probates, so long as 
the claimant is entitled to be paid out of the County stock a 
bounty on each animal or bird killed (See Wilhehn v. Fay- 
ette Co., 168 Pa. 462.) 

2. Is this fee of fifty cents to be paid by the County or 
by the claimant of the bounty t 

The provision of the fee bill of 1909 fixing the fee states 
in so many words that it is to be paid by the County. It reads 
as follows: ''Order for premium for wolf, fox or other scalps, 
to be paid by county, fifty cents." The contention that the 
words **to be paid by the county" refer to the scalps on 
which the county is liable for a bounty and not the fee to be 
paid the justice for taking the affidavit and issuing the certi- 
ficate is an inadmissible interpretation of the language 
quoted. Such interpretation renders the words *'to be paid 
by the county" meaningless. If the only purpose of the 
Legislature was merely to fix the justice's fee, and not to 
designate the party liable for its payment it was whoUy un- 
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necessary to insert the words ''to be paid by the county." If 
the County was not liable for the payment of a bounly there 
would be no affidavit to take or certificate to be issued, and 
consequently, no fee to be earned by the justice. Paying a 
bounly by the County on certain noxious animals has been a 
part of the law of this Commonwealth from its earliest his- 
tory The duty of taking the affidavit of the claimant etc, and 
issuing a certificate for the paym^it of the bounly by the 
County was from the beginning imposed upon justices of the 
peace. This duly, I believe, was imposed upon them in the 
first instance without any compensation being attached to its 
performance. The first Act of which I have any knowledge 
fixing a fee for these services was passed in 1795, 3 Sm. Laws 
254. The fee fixed in the fee bill passed that year had this 
provision relating to justices of the peace : ''Every order for 
wolf's or fox's scalp, 13 cents." The party liable for the pay- 
ment of this fee is not designated in the Act. But in the fee 
bill parsed March 28, 1814, P. L. 360, there appears this pro- 
vision relating to the fees of justices of the peace: "Order 
for premium for wolf or fox scalps, to be paid by the proper 
county 12 1-2 cents." In the fee bill passed February 22, 
1821, P. L. 60, among the fees allowed justices of the peace Is 
found the following: "Order for premium for wolf or fox 
scalps, to be paid by the proper counly, 12 1-2 cents." In 
the fee bill passed April 18, 1857, P. L. 231, and April 2, 
1868, P. L. 13, there appears in substance this same provision. 
So far as I am advised the counties of the Commonwealth 
have, without exception, interpreted this provision in these 
various fee bills as in^posing ui>on them liability for payment 
of this fee and have accordingly been paying the same. In 
1885 the Legislature established a new schedule of premiums 
for the destruction of certain noxious animals, and thereby 
increased the fee to the justices of the peace to the sum of 
twenly-five cents. Recognizing the prior liability of the 
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county for the payment of the fee, it is expressly provided in 
this Act that the ''Justice of the Peace shall receive from the 
county stock the sum of twenty-five cents in full compensa- 
tion for all services under this act/' In 1887 there was a 
partial repeal of the Act of 1885, but the provision relat- 
ing to the compensation of the justice of the peace, etc. was 
retained. In 1897 the Legislature established another sche- 
dule for premiums on the scalps of certain noxious animals, 
and thereby provided that the justice's fee of twenty-five 
cents should be received from the counly treasury. The Act 
of April 10, 1907, P. L. 60, provides a bounty for the destruc- 
tion of certain noxious animals and also for the reimburse- 
ment of the county by the State to the extent of the bounties 
paid, and contains this general repealing clause: ''All acts 
or parts of acts inconsistent with the provisions of this act 
are hereby repealed." It is to be observed that the Act of 
1907 does not contain any provision relating to the justice's 
compensation for his services in the premises or the payment 
of the same. Hence the provision in the Act of 1897, mak- 
ing the county liable for the payment of the same, does not 
conflict with' any of the provisions of the Act of 1907. Non 
constat that this provision in the Acts of 1885 and 1897 is re- 
pealed by the Act of 1907. The fee bill passed May 23, 1893, 
P. L. 117, contains this provision: "Order for premium for 
wolf, fox or other scalps, to be paid by the county, twenty- 
five cents." By the fee bill of 1909 the justice's fee for tak- 
ing the affidavit and issuing the certificate is increased from 
twenty-five cents to fifty cents. The Act of 1913, P. L. 1036, 
provides a new schedule of premiums on the scalps of noxious 
animals and provides for reimbursement of the county by the 
State for bounties paid, out of the funds accumulating from 
fifty per centum of the feep paid for hunters' licenses. This 
Act makes no provision whatever for the payment of the jus- 
tice of the peace for his services, and therefore the repealing 
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clause does not affect the liability of the county for the pay- 
ment of the same under prior existing acts on this subject. It 
is true that in Bennett v. Sullivan County, 29 Sup. Ct. 120, 
the Act of 1897 was held to be unconstitutional and it may 
be assumed that the Act of 1885 would fall under the same 
condemnation. But, excluding these Acts from all considera- 
tion and basing my opinion alone on the words **to be paid by 
the county," as used in the fee bill of 1909 and in numerous 
other acts relating to the payment of this and other fees by the 
county, I am constrained to hold that the Legislature in- 
tended to impose the payment of this fee upon the county. It 
is the only item, with one possible exception, in this entire 
fee bill, where these words are used; and there was no more 
occasion for using them in connection with this item than 
with many other items of fees mentioned if the only purpose 
in using them was to fix a fee on scalps where the county was 
liable for the payment of the bounty thereon. 

3. Is the Act of April 23, 1909, P. L. 160 in so far as 
it attempts to charge the County with the payment of this 
fee constitutional! 

It is entitled an Act ''to regulate and establish the fees 
to be charged by justices of the peace, aldermen and magis- 
trates in this Commonwealth.'* The objection to its constitu- 
tionality is that it does not give any notice in its title of a 
purpose to impose a liability on the county for the fee of a 
justice of the peace in taking the affidavit and issuing the 
certificate for the premium to be paid by the county for a 
wolf, fox or other scalp. Of course, the purpose of an enact- 
ment of this kind is primarily to fix the fees, and not to im- 
pose a liability for their payment. But where there is a pre* 
existing liability for the payment of the fee, the party liable 
therefor is put on notice by a title such as is given to the Act 
in question that the fee may be changed. Hays v. Cumber- 
land County, 5 Pa. Sup. Ct. 159 (affirmed in 186 Pa. 109) ; 
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Comtmonwealth v. Darmska, 35 Pa. Sup. Ct. 580. The pur- 
pose of a title to an act of Assembly is to give notice of legisla- 
tion on a particular subject, and when this is done in such 
manner as to invite all persons interested to examine the body 
of the act it is sufficient. The title to the Act in question 
clearly indicates the subject of legislation, namely, the regula- 
tion and establishment of the fees to be charged by justices 
of the peace, aldermen and magistrates. It is not necessary to 
mention in the title how or by whom these fees were to be 
paid. Baker v. Warren County, 11 Pa. Sup. Ct. 170; Reed 
V. Clearfield County, 12 Pa. Sup. Ct. 419. The counties of 
the Commonwealth had unequivocal notice by the title to this 
Act that legislation was being enacted in which they were 
interested, and the body of the Act does not contain anything 
affecting, them which is not germane to its title or which did 
not appear in every similar enactment which has been passed 
during the last century It follows that the defendant in this 
ease cannot escape liability on the ground that the Act of 1909 
is unconstitutional in so far as it charges the County with the 
payment of the justice's fee for taking the affidavit and is- 
suing the certificate for the payment of the premium on the 
scalps of noxious animals. 

And now, December 24, 1913, in accordance with the 
foregoing opinion and the case stated, judgment is entered 
in favor of the plaintiff and against the defendant for the 
sum of $12.51 and costs of suit. 

Reported by W. N. Conard, Brookville, Pa. 
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In the Matter of the Return of the Coroner of Pike 

County on View of the Body of Mary Hess, 

Found Dead in Blooming Grove 

Township, Said County 

CORONER-— CHABOES FOB AUTOMOBILE — ^PHTSICIAK 
AND ATTOBNEY 

A coroner is not entiUed to charge for the use of an automo- 
bile and the serWces of a physician in determininff whether :)r 
not to hold an inquest. 

No. 7, December Sessions, 1913, Common Pleas of Pike 
.County. 

H. T. Baker, for County. 

J. H. Van Etten, Attorney for Coroner. 

Opinion by C. B. Staples, P. J., December 20, 1913. 

OPINION. 

J. Henry Ludwig, the Coroner of Pike County, made re- 
port that, upon being informed that the said Mary Hess was 
found dead, with a bullet hole in her head, and the person re- 
porting that he thought it was a case of murder and needed 
investigation, he, the Coroner, started about 10 o'clock in tiie 
evening for the place where said woman was found, taking 
with him Dr. W. B. Kenworthey, aa physician, and J. H. Van 
Etten, Esq., to represent the District Attorney, who was out 
of town and could not be notified. They arrived at the place 
about 12 o'clock- midnight and found the said Mary Hess 
dead, but, upon investigation, ascertained that the cause of 
death was accidental, and that therefore the Coroner con- 
cluded that no inquest was necessary and none was held. The 
Coroner returned hia costs: 
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In the Matter of the Return of the Coroner of Pike County* 

on view of the Body of Mary Hees* found Dead In 

Blooming Oroye Township, said County. 

Inque^ $ 2 75 

Mileage, 50 miles 3 00 

Dr. W. B. Kenworthey 15 00 

Transportation 25 00 

Total $45 75 

We had submitted to us the brief of the County Solicitor 
and we thoroughly agree with his interpretation of the law. 
We think, taking into consideration all the circumstances of 
the case, that the action of the Coroner, in summoning the 
physician and the attorney, was well intended but we know 
of no law which authorized the same, and as the County Com- 
missioners have no right to pay out moneys except where au- 
thorized by law to do so, it is not within our power or right 
to strain the interpretation in order that the bill of costs may 
be sustained. If the District Attorney himself, or his deputy, 
had authorized the work done we would have approved the 
bill — ^not as under the Coroner's inquest but as specially al- 
lowed and ordered to be paid to the District Attorney in his 
absence ; and we know of no precedent which would authorize 
the payment of the bill. 

And now, Dec. 20, 1913, the said return of the Coroner 
approved and the County Commissioners are ordered to pay 
the said Coroner, J. Henry Ludwig, Esq., his costs, $5.75, 
and Dr. W. B. Kenworthey the sum of $10; and the balance 
of the costs are stricken from the bill and refuesd payment. 

Reported by Geo. R. Bull, Milford Pa. 



Digitized by 



GoogI( 



i6o justices' law reporter 



Isidore Fried v. Peter J. Husk 

CERTIORARI — TRESPASS — ^JURISDICTION OF JUSTICE 

A Justice Of the Peace has no jurlBdiction of traspaM, 
where the damages are indirect or consequentiaL 

No. 51, May Term, 1913, Common Pleas of Lozeme County. 

Certiorari. 

J. Q. Grevling, Attorney for Defendant. 

Opinion by Oarman, J., November 17, 1913. 

EXCEPTIONS 

The transcript has on its face that the Alderman had 
no jurisdiction, the claim being for consequential damages 
not within his jurisdiction, stated as follows: 

''Plaintiff claims $5.00 damages by defendant to the per- 
sonal property of the plaintiff for the wilful and malicious 
obstruction in Luzerne County, Penna., of a waterway there- 
by causing an overflow of water to run on the premises and 
damaging a piano of plaintiff, Demand $5.00. 

J. Q. CRBVLINQ, 
Attorney for Defendant. 

ORDER OP COURT 

''Now, 17th Nov. 1913, the exceptions are sustained and 
judgment reversed." 

GARMAN, J. 

Reported by Fred. Lasaras, Wllkes-Barre» Pa. 
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iEbttonal IBtpwctmtnt 

MAGISTRATES' COURTS IN PHILADELPHIA 

The new Municipal Court law with reference to the 
City of Philadelphia is distinctly special and locaL 

Sec. 7 of Art. IH of the Constitution, among other 
things, prohibits the Gieneral Assembly from passing any 
local or special law, '^ regulating the fees or extending the 
powers and duties of Aldermjen, Justices of the Peace, 
Magistrates or Constables." 

The first clause of the last paragraph of Sec. H of the 
Municipal Court Act P. L. p. 715, declares that ''the Judges 
of the said Municipal Court shall be ex officio, Justices of 
the Peace." 

If it was intended by this to make them Justices of 
the Peace, to the same extent as Aldemnan in cities are, 
then this local Act, with the enlarged jurisdiction and com- 
pensation, would be in conflict with the above. On the 
other hand, if the intention was only to confer upon them 
the same powers as Judges of the Court of Quarter Sessions 
have at the Common Law, the provision is harmless and 
does not detract from the jurisdiction of Magistrates in 
Philadelphia. 

Section I of Art. V the Judiciary article designates 
Magistrates' Courts as distinct from the others, and See- 
tions 12, 13 and 14 constitute the Court, fix the jurisdiction 
the same as that of Aldermen, limited to $100 in civil cases 
and provide for appeals in sunmiary convictions and pay- 
ment of fines into the County Treasury. 
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Whilst the above section gave the legislature power to 
establish ''other Courts" it gave no power to take away 
the jurisdiction of any of the established Courts ; much less 
by a clause making the Judges ex officio Justices of the 
Peace. This view is further strengthened by the language 
of Section 26 requiring that — 

**A11 laws relating to Courts shall be general and of 
uniform operation, and the organization, jurisdiction and 
powers of all Courts of the same class or grade, so far as 
regulated by law, and the force and effect of the process 
and judgments of such Courts, shall be uniform; and the 
General Assembly is hereby prohibited from creating 
other Courts to exercise the powers vested by this Consti- 
tution in the Judges of the Courts of Common Pleas and 
Orphans' Court." 

Nothing but some constraining political necessity or 
stretch of expediency, which Cicero said was not inherent 
in Justice, could move one to believe that the ordinary 
criminal jurisdiction of Magistrates may be, in the least, 
infringed upon by the Municipal Court. 

SUPERVISORS MAY SUBSCRIBE FOR THREE PUBLI- 
CATIONS. 
The act of May 5, 1911, P. L. 165, provides: ''That 
the road supervisors of the several townships throughout 
this commionwealth are authorized to subscribe for not 
more than three (3) publications, whose main subject mat- 
ter pertains to good roads and road building; such publi- 
cations to be for the joint use of the said road supervisors 
and the road masters of the proper townships ; the same to 
be paid for out of the taxes collected by such townships for 
road purposes." 

GOOD ROADS 
The people of Pennsylvania are entitled to good roads. 
In some localities, especially where turnpikes were con- 
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structed many years ago, in the period of honesty and 
economy, the roads are models of stability and the cost of 
construction was not so great as now, although the people 
who actually used the roads paid well for them, probably 
over and over again. There is one fact to be remembered, 
no road tax was levied upon land owners or pedestrians. 
Those who paid the toll, used the roads with horses and 
vehicles. Many of the turnpikes have been freed and the 
legislature has made the way plain to free them all to the 
public. The interest in making and maintaining good 
roads is constantly increasing. Under the new township 
supervisor law, which was printed in the October and No- 
vember numbers of the Justices* Law Reporter, many new 
features will be presented, and, since the rights, duties and 
responsibilities of local officers have been within the scope 
of this journal, it is its purpose to give the new law and its 
administration particular attention. If it will produce bet- 
ter roads, at an honest price, stripped of graft and favori*!- 
ism, that is a desideratum; devoutly to be wished and speed- 
ily to be consummated. Wherever any question arises as to 
the meaning of and administration under the new law, the 
Justices' Law Reporter will be alert to assist with all its 
power. 

SEVERE ON HIS BRETHREN. 
At the 32nd annual banquet of the Miller Law Club of 
the University of Pennsylvania, January 22, WiUiam 
Draper Lewis, Dean of tha/t branch of the University, se- 
verely arraigned the average Philadelphia lawyer as com- 
pared with the London lawyer. He stated that ''the Eng- 
lish bar is the pride of the English people;" and ''every 
one knows that the American bar does not have an exalted 
position;" and "it seems that the American bar can never 
become as good as that of England," and more pessimism 
of the same character. We hold no brief to speak for the 
Philadelphia bar, but we think there must be about five 
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htmdred of the two thousand who ought to resent this per- 
nicious comparison, coming from the source it does. If the 
Philadelphia lawyers, as a class, have fallen far below tiie 
position they held fifty years ago, may not the cause of it 
be found in the curriculum of the University which aban- 
doned Blackstone and substituted the Case system, that 
never produced a thorough lawyer t There is no lack of 
legal talent to-day — ^the fault lies at the door of legal edu- 
cation. Besides, we demur against Dean Lewis' sweeping 
indictmaent. It has no force beyond the jurisdiction of 
Philadelphia county. 

Anent the '* cramming system*' of "case law," this il- 
lustration is worthy of mention. Somie years since, a gift- 
ed young man in Lebanon county, whose name was register- 
ed with the late Oeneral Gobin, took a course at Yale Law 
School. When he returned to Lebanon with his sheep-skin, 
for admission, he asked the General what was necessary to 
be admitted to the bar. He was told the committee of the 
bar would examine him on Blackstone 's Commentaries, 
Greenleaf on Evidence, Stephen on Pleading, Parsons on 
Contracts and a few other masterpieces. The young man 
took up the four volumes of Blackstone (Dean Lewis' own) 
and after pounding his head in vain for a few weeks, with- 
drew his application. 

The real lawyers of Pennsylvania know their Black- 
stone and they are the masters who can stand on a higher 
plane of enlightened law than the English lawyers. Let 
Dean Lewis revise his curriculum as well as his opinion of 
the American bar. 

JUSTICE KNEWITALLI 
The state department at Washington, was recently 
compelled to intervene in a case where a Justice of the 
Peace, at Tampa, Florida, acted in the extradition of a 
prisoner to Cuba. Solicitor General Folk instructed the 
Justice, who knew-it-all, that he had no jurisdiction. It is 



Digitized by 



GoogI( 



justices' law reporter 165 

the mission of the Justices' Law Reporter to keep Justices 
in Pennsylvania informed of their rights and jurisdiction. 
If they will properly sustain us in this work, they will not 
be held up to ridicule like the Tampa Justice mentioned, 

ROAD LAWS OP PENNSLVANL&. 
The Justices' Law Reporter during last year assumed 
a special interest in everything pertaining to the highways 
of Pennsylvania, because of the universal movement in 
favor of the best roads that can be made, at the greatest 
saving to the people. It was the only legal publication in 
Pennsylvania, of which we have any notice, that gave the 
new law of 1913, with explanations of the changes it pro- 
duces in our system of township roads. It aims to report 
every case decided by the Courts in Pennsylvania with 
reference to highways, whether in townships of either class, 
or in boroughs. To this end it kindly requests its reporters 
in each county to be on the alert for road cases. The most 
important cases in Pennsylvania concerning highways and 
the rights of citizens and travelers thereon, have appeared 
in the Justices' Law Reporter. The extensive program it 
has mapped out for 1914, in this regard, in addition to its 
other valuable features to all municipal ofScers, should 
make it desirable by every board of Supervisors as well as 
every oflScial in Pennsylvania, when it costs only $1 per 
year. 

THREE HONORED JUSTICES 
Our Pennsylvania Oermans have a happy faculty of 
holding fast to that which is good, as is evinced by re-elect- 
ing, term after term, Justices of the Peace who have a 
high conception of the character and duties of the office, as 
set forth in The Justices' Digest wnd Chiide. These men 
who are re-elected do not conceive the office to be a mere 
sordid one, as a mieans of livelihood, but as a real judicial 
arbiter of the peace and prosperity of the vicinage. 
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The daily papers mention, with honor three Justices of 
the Peace who have filled five consecutive terms. One is O. 
J. Enauss, Esq., of Macungie, Lehigh county, who was first 
commissioned by Oovemor Hartranft, and was re-elected 
for his seventh term last November. 

Qleorge L. Baum, Esq., of Bethlehem served six full terms, 
but being seventy-six years old, did not care to assume the 
cares and duties of the office any longer. 

William B. Hanser Esq., of Weaversville, has served five 
terms and is now upon his sixth. 

These Justices are well-known in their localities as 
makers of peace, and few cases which come before them, 
ever go any farther, the parties accepting the maxim of old, 
"Agree with thine adversary quickly." 

JERSEY JUSTICE 
That Jersey justice is typical and no respecter of per- 
sons has again been proved by the final affirmance in the 
Court of Errors, of a sentence of from five to ten years, 
upon Daniel A. Duggan, Jr., son of District Judge Duggan, 
who was convicted of manslaughter, for running down and 
killing a lad, Leo F. McDermott, with his automobile last 
Christmas. There was no delay in the trial and the cause 
was affirmed in the Supreme Court and also in the Court of 
Errors of New Jersey. 

FORM OF COMMITMENT FOR VAGRANCY 
The following excellent form of commitment after sen- 
tence under the vagrancy lawB, was prepared by Justice 
Edwin C. Eoons, of Catasauqua: 

COUNTY OF LEHIGH, SS. 

THE COMMONWEALTH OF PENNSYLVANIA 

To the Constable of the said County, and to the Keeper of 
the Prison, GREETING:— 
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(SEAL) Whereas 

has this day of A. D. 1913, been con- 
victed before Edwin C. Koons, a Justice of the Peace in 
and for said County of Lehigh, of vagrancy, I therefore 

command you the said Constable, to take the said 

and forthwith convey him 

to the County Prison of the said County, and to deliver him 
into the custody of the Keeper of the said Jail, who is here- 
by commanded to receive the said 

and keep him there, for the space of 

days. 

And hereof neither of you to fail. Witness the said 
Ju^ce of Catasauqua, and County aforesaid, who hath 

hereunto set his hand and seal the day of 

1913. 

(SEAL) 

MURDER BY AUTOMOBILE 

An interesting and important decision was recently 
made by Judge Cooper of Chicago, in a case where two men 
were convicted of murder in running down and killing a 
man, in a reckless and brutal manner, with their automo- 
bile. A new trial was refused. The case is of peculiar in- 
terest in Pennsylvania because the Common Law rules are 
in force here as they are in Illinois. Our statute, however, 
defines the different degrees, and here it would be held to be 
manslaughter only. 

COMMISSION FORM OP GOVERNMENT 

The recent able and exhaustive opinion of Judge Swartz, 
of Montgomery county, holding a portion of the Rex-Clark 
law providing for transformation of boroughs into Commis- 
sion governed municipalities, must give pause to the whole 
innovation, which many constitutional lawyers hold to be 
an abdication of a long established form tripartite govem- 
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ment, in which the legislative and executive powers are 
held distinct and independent. 

JUSTICES' DIGEST AND GUIDE 
A Jnstice of the Peace who buys and uses this book, is 
fully equipped. He needs no digests, expensive and cum- 
bersome, which only a lawyer can comprehend, nor high- 
priced form books. This volume contains all the laws, de- 
cisions and forms required. Price $6 delivered. Send 
check, mioney order or express order to A. R. Place, Pub- 
lisher, 502 Swede street, Norristown, Pa. 

JUDGES OP MUNICIPAL COURT AS JUSTICES OP THE 

PEACE 

Sestion 11 of the act of July 12, 1913, P. L. 711 declares 
that Judges in the Municipal Court of Philadelphia ''shall 
be ex officio Justices of the Peace." If the intent hereof 
was merely to make them Justices of the Peace to the same 
extent as Judges of the Quarter Sessions are, at the com- 
mon law, the provision is harmless. If however the inten- 
tion was to confer upon them the Jurisdiction of Justices of 
the Peace, it is in plain contravention of the Constitution, as 
an interference with the Magistrates' Courts of Philadelphia. 
The act has been recently held to be constitutional on other 
points. Justices Stewart and Mestrezat dissenting. 

SUIT FOR MUNICIPAL CLAIM BEFORE A JUSTICE 
OF THE PEACE 

The act of March 25, 1909, P. L. 78, amends the act of 
April 4, 1907, so as to read as follows: 

''That hereafter all municipalities of the Commcmwealth 
of Pennsylvania may proceed for the recovery of any munici- 
pal claim or claims, whatsoever, by lien or by action of as- 
sumpsit, and authority is hereby conferred upon Justices of 
the Peace to entertain such actions of assumpsit, to the limits 
of their jurisdiction.'' 
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W. J. Van Essen v. I. K. Campbell, et al., County 

Commissioners of the County 

of Allegheny 

SUBCnON — ^NON-PABTISAN BAIiLOT — GENERAL OB LOCAL HUNIOI- 
PAL LAWS — SPILLING VACANCY ON TICKET BY PARTISAN COM- 
MITTEB — DEMURRER. ACTS OP JULY 12, 1913, P. L. 719 AND 
JULY 24, 1913, P. L. 1001 HELD CONSTITUTIONAL. ACT OP 

JUNE 10, 1893, p, u 424. 

The Act of July 12, 1918, P. L. 719, is, in part, superseded 
by the Act of July 24, 1913, P. L. 1001, 

The LeglBlature did not Intend to confer power upon a parti- 
san committee to fill a vacancy for an office, for which no rotes 
were cast at a primary. 

The non-partisan ballot law of July 24, 1918, P. L. 1001, is 
Talid and not local or special legislation, prohibited by Section 7, 
of Article 8, of the Constitution. 

The fact that it apfplles to cities of the second class, does not 
make It special. 

No. 2218, October Term, 1913. Common Pleas of Allegheny 
County. 

Mandamus. 

Sur Demurrer to Return. 

A. M. Puller, Attorney for PlaintifF. 

A. B. Hay and Edward B. Vail, Attorneys for Defendants. 

Opinion by Shafer, J. ; Evans, J. October 15, 1913. 

OPINION 

The proceeding is a mandamus to require the Commis- 
sioners of Allegheny County to print the name of the plaintiff 
as nominee for the office of Mayor of the City of Pittsburgh 
on the official Socialist ballot for the next municipal election. 
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W. J. Van E8861I y. I. K. Campbell, et al.. County CommlBsionen 
of the County of Allegheny. 

The defendants made a return to the writ, setting fortii their 
reasons for not doing so ; and to this return the plaintiff has 
demurred, thereby admitting the truth of the statements of 
the return, which are, however not materially different from 
those of the plaintiff's petition. Prom these pleadings it ap- 
pears that on August 4, 1913, the plaintiff filed with the 
County Commissioners a petition, under the Act of July 24, 
1913, No. 457, known as the Non Partisan Ballot Act, as can- 
didate for Mayor of the City of Pittsburgh, that afterwards, 
on August 26, 1913, he presented another petition to the 
County Commissioners, asking that his name be printed as 
Socialist candidate for Mayor on a partisan ballot, such as is 
provided for by the Act of July 12th, 1913, No. 400, which 
the Commissioners refused to do, for the reason alleged by 
them, that Act No. 400 was superseded in this respect by Act 
No. 457. The plaintiff took no further steps to cause his name 
to be printed on the ticket as a partisan candidate; and at the 
primary election in September he received 1464 votes as can- 
didate for Mayor, not sufScient, however, to allow his name to 
be put upon the ticket under the provisions of Act No. 457. 
After the Primaries the City Executive Committee of the So- 
cialist Party held a meeting and selected the petitioner as 
Nominee for the office of Mayor of the City of Pittsburgh, to 
fill the vacancy alleged to exist in the Socialist ticket by rea- 
son of the fact that no person has been nominated at the pri- 
mary as Socialist candidate for Mayor; and a certificate of 
this proceeding to fill the vacancy was furnished to the Com- 
missioners of Allegheny County and demand made of them 
that they print the petitioner's name on the ballot to be used 
at the election in November, as a partisan candidate for 
Mayor, and upon a refusal of the Commissioners to do so the 
present proceeding was begun. The power of the City Execu- 
tive Committee to put the name of the petitioner upon the bal- 
lot depends upon Section 17 of Act No. 400, which substantial- 
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ly says that vacancies are to be filled as now provided by law, 
referring evidently to the provisions of the Act of June 10, 
1893, P. L. 424, which provides that in caae of death or with- 
drawal of any candidate a sabstitute may be provided by 
nomination certificate. 

The standing of the plaintiff therefore, to maintain this 
proceeding depends Upon whether or not the fact that no So- 
cialist candidate was in fact voted for as such, or nominated 
at the September primaries, creates such a vacancy in the So- 
cialist ticket as is contemplated by the provisions of the law 
in regard to the filling of vacancies by the Committee as above 
stated. It is very plain that no vacancy arose by the death or 
withdrawal of a candidate, which seems to be the only kind of 
vacancy which the legislature authorized a Committee of a 
party to fill. If the plaintiff's contention is correct there is 
a vacancy on the ticket of every political party for all city 
offices, and the caucuses or committees of each of these parties 
would be entitled to make up the whole ticket. We think, to 
say the least, it is extremely doubtful whether the legislature 
intended to confer this power on such committees, or to con- 
fer power to make up a ticket no part of which had been pres- 
ented to the voters of the party at the primaries. 

While we are of opinion that the demurrer might weU be 
overruled upon this ground alone, in view of the importance 
of the subject and the public interest in it, we think it is pro- 
per to express an opinion upon the general question raised by 
the proceeding, which is the validity of the Non Partisan Bal- 
lot Law No. 457, so far as it applies to the election of officers 
of cities of the second class. The grounds of demurrer speci- 
fied are two, (1) that the Act is unconstitutional as contraven- 
ing Section VII, Article 3, of the Constitution, which for- 
bids the making of any local or special law ''for the opening 
and conducting of elections, or fixing or changing the place 
of voting'^; and (2) that it is unconstitutional because it con 
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W. J. Van BsMa v. I. K. CampMll, ct aL, County CommlaBloiiaiv 
ot tbe Countr of AUegheiiT- 

traveues the provisions of Section VII Article 8, which pro- 
vides that all laws regulatiiig the holding of elections by the 
citizens shall be uniform throughout the State. As to the first 
of these grounds of demurrer^ namely, that the law is a special 
one for opening of or conducting elections, or fixing or chang- 
ing the place of voting, it seems very plain that nothing in the 
Non Partisan Act No. 457 has anything to do with any of 
these matters. This provision of the Constituticm has to do 
only with the time, place and manner of canying on an elec- 
tion, not with the matters to be voted for nor how they are 
to be arrived at. 

The real question in the case is raised by the second 
ground of demurrer, namely, that the Act is one ^'r^n^ating 
the holding of an election," and is not unitorm throughout 
the State. It seems to us that the regulation of the manner in 
which ballots are to be prepared for an election in a matter 
relating to the ^^ holding'' of an election, and that the law in 
question is in contravention of this article of the Constitution 
if it is not, within the meaning of that instrument, uniform 
throughout the State. 

It was long ago determined that a classification of cities, 
providing for not more than three classes, might be made by 
the legislature and that acts relating to each of those classes 
are not to be deemed local or special, provided they relate to 
the government or the municipal affairs of those cities. This 
doctrine was reiterated and applied in the case of the Com- 
monwealth versus Moir, 199 Pa. 534, in which an Act of As- 
sembly was sustained as constitutional which changed the 
government of cities of the second class, removed the officers 
then in office, and authorized the appointment of new officials 
by the Governor of the State; and while that appointment 
was to some extent temporary it was distinctly stated by the 
Court that the Legislature had power to make such a regula- 
tion permanent; and this because a municipal corporation ii 
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a mere agent of the State, having no vested rights in its of 
fices, its charter, or even its existence. The result of this and 
other cases is that the Legislature may govern cities as it 
please, provided it does not undertake to do so by local or 
special laws. Having this right to either appoint officers of 
a cily itself, or to authorize the Governor or the Courts or any- 
one it pleases, to appoint them, and this by a law applying to 
citi^ only of a particular class, how can it be said that it has 
not the right to direct how a ticket shaU be made up to be 
voted for at an election t Having a right to dispense with the 
election itself it would seem to have an undoubted right to 
make any terms or conditions as to the election which may 
seem proper to it. Having thus the right to say how the of- 
ficers of a cily shall be chosen, there is nothing in the Con- 
stitution to prevent its doing 90, provided it is done by a gen- 
eral la;w, uniform throughout the State. Now a law regulat- 
ing municipal affairs which applies to any one of the three 
recognized classes of cities is uniform throughout the State, 
and that the matter of choice of city officers is a municipal af- 
fair within the meaning of that term as applied to the dasai- 
fication of cities is plain enough, and was so recognized in the 
case of Commonwealth versus Moir above mentionedL It fol- 
lows, therefore, if these views are correct, that the Non Parti- 
san Act as applied to cities of the second class is an Act uni- 
form throughout the State. 

The demunw is therefore overruled. 
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Samuel Fink v. C. A. Wilcox, with Notice to 
Sarah Mike, as Garnishee 

APPEAL NUNC PRO TUNC — ^ATTACHMENT EXECUTION — 
MANDAMUS 

The Court of Common Pleas has no power to allow an appeal 
nunc pro tunc. It sometimes allows an appeal to be filed nunc 
pro tunc, for cause shown. 

A writ of mandamus will not be granted against a Justice of 
the Peace, unless it be shown that he is guilty of official derelic- 
tion and that the petitioner is not hims^f in default. 

No. 15, May Term, 1913, Common Pleas of Westmoreland 
Comity. 

Rule to show cause why an appeal should not be allowed nunc 
pro tunc, or why a mandamus should not issue to the 
justice to compel the granting of an appeal. 

B. B. Kline, for rule. 

No appearance for Respondent. 

Opinion by McConnell, J. May 10, 1913. 

OPINION 

From the petition and answers, it appears that, on Novem- 
ber 16, 1912, Samuel Fink brought suit against one C. A. Wil- 
cox, before J. B. Hagerman, at New Kensington, and the case 
was so proceeded in that judgment was, on the 21st of Nov 
ember, 1912, entered against the aforesaid C. A. Wilcox, for 
the sum of $43.64. On the same day, an execution was is- 
sued, and a return of ''No goods'' was made thereto. After- 
wards, to-wit : on the first day of January, 1913, an attachment 
execution was issued from said judgment, and served on Sarah 
Mike as Garnishee. On the 8th day of January, 1913, she made 
answer to the Interrogatorieer served on her, in which she 
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stated that she * *had a contract with C. A. Wilcox to repair her 
house. Contract price was $440.00. That she had paid C. A. 
Wilcox $100.00; the painter $26.00; the plumber $2.64; per- 
mit $1.00. Balance unpaid, lumber $167.45; plumber $2.00; 
brick unpaid $7.00." If all that she had paid to Wilcox and 
others — ^and all that she sets out as being yet due to others for 
materials, etc., be added together, they would aggregate 
$134.19 less than what she was to pay Wilcox for the work. The 
Justice, on this answer, gave judgment in favor of the attaeh- 
ing-creditor, and against the Garnishee, for $65.64. This 
judgment was entered on the same day that the answers were 
filed, viz: 8th January, 1913. No appeal was taken within 
twenty days after the entry of this judgment. It is not al- 
leged that one was asked for — or that any affidavit for an ap- 
peal wtis ever made, or that any appeal-bond was ever tend- 
ered, or anything else done that is essential to the perfecting 
of an appeal according to law. The pending rule was granted 
on the 3d d&y of February, 1913. 

It is of double aspect — ^the attaching-creditor and the 
Justice before whom the proceedings were conducted being 
both made Respondents. The petitioner seeks to have an ap- 
peal allowed, nunc pro tunc, or to have a mandamus against 
the Justice requiring him to grant an appeal. We are some- 
times petitioned for leave to have an appeal filed nunc pro 
tunc, but not so frequently to allow an appeal, nunc pro tunc. 
The petitioner has no transcript of appeal, and never asked for 
one. We have no power to allow an appeal from the judgment 
of a Justice. That is a thing that the Justice grants when cer- 
tain necessary ^teps have first been taken by the party seeking 
the appeal. It is grantable within twenty days after judg- 
ment. If it had been made to appear that, notwithstanding 
appellant's having complied with all the steps essential to the 
taking of an appeal, and notwithstanding her request to the 
Jiurtice, within twenty days after entry of judgment, for the 
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allowance of an appeal, the Justice had refused to grant an 
appeal, we would then have a case presented of official miscon- 
duct on the part of the Justice, which could be reached by writ 
of Mandamus issued out of this court, but these things are not 
alleged in this case. The petitioner therefore, now comes be- 
fore the Court, without any transcript of appeal that we could 
direct to be filed nunc pro tunc, and vdthout a showing of any 
neglect or refusal of the Justice to grant one, under dreum- 
stances which entitled her to an appeal, such as might be 
reached by this Court, through the instrumeaitality of a writ 
of Mandamus. 

In order that we may, through a writ of mandamus, deal 
with a Justice of the Peace and thereby conmmnd him to grant 
an appeal, we must be first informed that he has been guilty 
of official dereliction in not granting an appeal, and, in order 
to show that, it is essential for a petitioner to show that he 
himself has complied with all conditions precedent to the right 
to appeal, a thing this petitioner has not attempted to do. She , 
has not even asked the Justice to grant an appeal. There is 
nothing in any averment of the petitioner to assail the con«et- 
ness of the following averment in the answer of the Justice: 
''And it is averred that the said Ghumishee, her attorney, or 
any one acting for her, never came to the office of the said 
John B. Hagerman, Justice of the Peace, and requested an 
appeal within the time allowed by law for taking of appeals. 
That no affidavit of appeal was made, nor bond for appeal 
given, as required by law, and it is further averred that said 
John B. Hagerman, Justice of the Peace, did not, in any way, 
attempt to hinder said garnishee from appealing, but, on 
the contrary, always stood ready and willing to comply with 
the requirements of law.'' The affirmative of the thizLgs thus 
negatively stated in the avemnents of the answer, would have 
to be made to appear, in order that we might know that the 
Justice had acted in a way violative of his official duty, but 
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nothing, in an affirmative form, appears in the petition of 
the garnishee; therefore, the averment of the answer is un- 
combatted in the case, and its declaration accords with the 
presumption of law. Accepting its truthfolness, as, under 
the circumstances, we must do, no violation of official duty 
on the part of the Justice appears, with respect to the grant- 
ing of an appeal. There is, therefore, no case for a writ of 
mandamus to the Justice requiring him to grant an appeal, 
inasmuch as mandamus only lies where there has been shown 
neglect or refusal to perform official duty. 

The substance of the defense which the petitioner now 
seeks to interpose to the attachment is to the effect that Wil- 
cox has not fully perfonued his contract, and until he does, 
there would be no money coming to him that would be at- 
tachable. She claims to have stated this defense, at the time 
she answered the interrogatories, but that the justice made no 
record of it. This statement is met with an emphatic denial 
by the Justice, and the presumption of law would accord 
with the Justice's statement. The petition avers that her 
answer was, in a number of particulars, materially different 
from what the paper identified by her mark shows it to have 
actually been. She claims to not have understood that judg- 
ment was being entered against her, or that it was necessary 
for her to appeal within twenty days. This would bie no 
ground for allowing an appeal nunc pro tunc. Uhler vs. 
Ketcherra, 1 W. N. 3; Hepperd vs. Van Horn, 2 W. N. 67. 
These professions of ignorance are, however, denied by the 
answer of the Justice. Among other things, he says: "It is 
averred that your deponent, John B. Hagerman, Justice of 
the Peace, met Salin Nemy, a son of Sarah Mike, the gar- 
nishee, and who w-as acting for her, and in her behalf, at 
the office of Geo. D. Hamor, Esq., in New Kensington, Pa., 
on or about January 9, 1913, and informed him of the judg- 
ment against Sarah Mike, garnishee, and that she could take 
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an appeal within twenty days. That Geo. D. Hamor, Esq., 
then advised the son of garnishee, there wto nothing else to 
do but to take an appeal, or pay the amount of the judg- 
ment.'' The answer of the plaintiff tends to corroborate that 
of the Justice in all material points. The answer of the 
Justice is very full and specific — ^meeting all things that are 
set out in the petition, including those that are insinuated 
in the petition, rather than plainly averred therein. 

In the first paragraph of her petition, she representi 
''that she is the innocent defendant in a suit wherein judg- 
ment has been obtained against her by mistake or design, 
without giving her to understand her danger." In another 
paragraph, she says, ''Tour petitioner has been deceived and 
misled, and will have to pay more money than is justly due, 
in fact will have to pay money no part of which is due, un- 
less an appeal be allowed her." Who, and by what specific 
means, has misled petitioner, is not stated. If a Justice de- 
ceives and misleads one who desires to appeal, to the latter 's 
injury, the courts are disposed to assist an appellant, within 
proper limitations, but mere insinuations of deceit, contained 
in vague and general terms, when those insinuations are 
themselves confronted by direct and specific denial, afford no 
adequate basis for action by the Court. Nothing appears in 
this case that would authorize the Court to decree that "an 
appeal be allowed, nunc pro tunc, as if it had been taken be- 
fore January 28th, and that J. B. Hagerman, Justice of the 
Peace, be directed to prepare and give her such appeal, and 
that she be permitted to file the same nunc pro tunc ; or that 
a rule be granted on Samuel Fink, Plaintiff, and on J. B. 
Hagerman, J. P., to show cause why the i^peal shall not be 
filed, nunc pro tunc," and yet that is the specific thing that 
we are asked to do in this case. 

The rule is discharged at defendant's cost. 
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In the Matter of the Contested Election of William 
D. Ghrist as a Member of the Town Council from 
the First Ward of the Borough of Uniontown 

BliBCTION CONTEST IN QUARTER SESSIONS — ^AMENDMENT OF PETI- 
TION, SEC. 18 ACT OF MAY 19, 1874, P. L. 



Under Section 18 of the Act of May 19, 1874, P. U 208, In 
order to confer jurisdiction upon the Court of Quarter SeesionB in 
an election contest, the petition must be sworn to by at least flre 
of the persons petitioning. 

If this is not done, an amendment by a subsequent affldaylt, 
after the time for filing a petition in legal form has expired, will 
not be allowed, and the petition will be quashed. 

No. 128, September Sessions, 1913, Fayette County. 

Motion to quash petition. 

H. S. Dombauld, for petitioners. 

Beppert, Sturgis & Morrow, for respondent. 

Opinion by Van Swearingen, J., Dec. 20, 1913. 

OPINION 

At the municipal election, on November 4, 1913, the elec- 
tion ofScers of the first wftrd of the borough of Uniontown 
certified that William D. Qhrist had been elected a member 
of the town council from that ward, the result of the election 
showing that he had received one more vote than his nearest 
competitor, Alexander W. Craig. On November 18, 1913, 
a contest of Christ's election was commenced by petition 
under the 18th section of the act of May 19 1874, P. L. 208, 
which provides that such petition shall be filed within thirty 
days after the day of election, and that it shaU have been 
verified by the affidavit of at least five of the petitioners. No- 
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tice of the filing of the petition, with a copy thereof, to- 
gether with a rule to answer at the time fixed for hearing, 
wias directed to be served on Ohrist, and a hearing was set 
for December 18, 1913. 

On December 15, 1913, counsel for the respondent filed a 
motion to quash the petition and dismiss the proceeding, as- 
signing as a reason in support thereof that the petition has not 
been verified by the affidavit of five of the petitioners, as re- 
quired by the act cited, and alleging, therefore, that the court 
had no jurisdiction to proceed to hear the matters set forth 
in the petition. An inspection of the affidavit shows that it 
was made by five persons, but a comparison of the names of 
those who made the affidavit with the names of the persons 
who signed the petition disclosed the fact that only four of 
the persons making the affidavit are petitioners. Therefore, 
as the matter stood at the time the motion to quash was filed, 
the act of assembly had not been complied with, and for that 
reason we would be compelled to sustain the motion. Realizing 
this, counsel for the petitioners, on December 18, 1913, the 
day set for the hearing, after notice to counsel for the re- 
spondent, filed a motion for leave to amend the petition, by 
having it signed now, as of the date on which it was filed, by 
L. L. Minor, the person who joined in making the affidavit 
without having signed the petition. Together with the motion 
to amend, a petition of Mr. Minor was filed wherein he al- 
leges that he is a qualified elector of the ward from which the 
contest comes, and that he voted at said election; that he is 
familiar with the petition for contest, having read the same at 
the time be became a party to the affidavit attached thereto; 
that he has personal knowledge of many matters and things 
alleged in said petition ; that he discussed the contents of said 
petition with the other signers of the affidavit and vdth some 
of the signers of the petition,, and that he regards himself as 
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one of the petitioners for the contest of said election, and at 
all times has been willing to assume any of the responsibilities 
and liabilities attaching to a petitioner in said contest; and 
that he failed to attach his signature to the petition by inad- 
vertence, not knotraig that he had not signed it until the mat- 
ter was called to his attention recently; wherefore, he prays 
that he may be permitted now to attach his signature to said 
petition as of the date on which it wias filed. 

The amendment of the petition is opposed by counsel for 
the respondent, who contends that the petition is not now 
amendable in the respect desired, because the proposed amend- 
ment would serve to confer jurisdiction on the court after the 
time for commencing the contest had expired, although the 
court had no jurisdiction of the case at the time of the expira- 
tion of said period. This contention of counsel, we think, must 
be sustained. The act of assembly provides that **the com- 
mencement of proceedings in every case shall be by petition, 
which shall be made and filed, as herein required, within thirty 
days after the day of election." The act provides that the 
petition ''shall not be amended unless such amendment shall 
be allowed by the proper court or judge after notice to the 
other party and hearing.'' 

Under this latter provision it is urged by coun- 
sel for the petitioners that the miatter of amend- 
ment is within the discretion of the court. But amendments 
are not within the discretion of the court when their purpose 
is to establish jurisdiction after the time specified within which 
the proceeding must have been begun, where no jurisdiction 
previously existed. 

The question was settled by the Supreme Court in Wil- 
liams vs. Johnson, 16 W. N. C. 223, wherein it was said by that 
court: ''While amendments of the petition may be allowed for 
some purposes, yet, when the attempt is to give jurisdiction 
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after the time for initiating a contest has expired, it should 
not be permitted." The facts in that case were much like 
those now before us. All of the five persons who made the af- 
fidavit there had signed the petition, but one of them was not 
a qualified elector, <as required by the act of all the persons 
signing the petition and making the afSdavit. The petitioners 
asked leave to amend by adding to the affidavit the name of one 
of the other petitioners in place of the disqualified elector. In 
refusing to permit the amendment, Judge Rice, now the presi- 
dent judge of the Superior Court, then on the lower court 
bench, said: ''If, in fact, the court did not have jurisdiction 
when this petition was filed, and has it not now by reason of 
the fact that the affidavit was not made by the required number 
of qualified electors, it is clear, both from reason and authority, 
that, after the time for instituting a contest lias elapsed; we 
cannot supply this omitted prerequisite necessary to confer 
jurisdiction by amendment.'' When the case reached the Su- 
preme Court it was said, in addition to the portion of the 
opinion of that court already quoted: ''An affidavit of the re- 
quisite number of qualified electors is essentially necessaiy to 
give jurisdiction. It must be made within the time pre- 
scribed by the statute. If not so nmde, it is fatal to the pro- 
ceedings, and the defect cannot be cured by amendment there- 
after. ' ' If the amendment could not be permitted in that case, 
by allowing one of the qualified electors who had signed the 
petition to join in the affidavit in place of the disqualified elec- 
tor, after the time for instituting the proceeding had passed, 
we are of opinion that after the expiration of that time in this 
ease we should not permit an amendment by authorizing the 
signing of the petition now by one of the makers of the affi- 
davit who never heretofore signed the petition. It may be that 
Mr. Minor considered himself in the light of a petitioner, but 
the act of assembly contemplated that the affidavit shall be 
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made by five of the persons who actaally '* signed" the peti- 
tion. In Welti's Contested Election, 3 W. N. C. 165, it was said 
by the Supreme Court: ** Clearly jurisdiction cannot be con- 
ferred after the expiration of the time fixed by law for the 
contest'' 

Counsel for the petitioners cites Moock v. Conrad, 155 Pa. 
586, in which a rule to quash the petition was discharged where 
the affidavit averred that the statemjents set forth in the peti- 
tion were just and true to the best of the knowledge and belief 
of the affiants, instead of averring in the language of the 
statute that they verily believed the facts stated in the petition 
were true, that according to the best of their knowledge and 
belief the election was undue or illegal and the return thereof 
not correct, and that the petition to contest the same was made 
in good faith. The substance of the decision of the lower court 
there on that question, which was passed by the Supreme Court 
among other matters without comment, was that while the act 
designates the things that shall be sworn to by the persons 
making the affidavit, no special form of oath is prescribed, 
and that when the petition contains averments which cover 
all the matters required to be sworn to by those making the 
affidavit, and the affiants swear that the statements in the 
petition are true to the best of their knowledge and belief, 
the affidavit is in compliance with the requirements of the 
act. It was conceded that it would be better to follow the 
language of the statute in preparing the affidavit, but it was 
held that this omission alone was not sufficient to defeat the 
jurisdiction of the court, when the essential requirements of 
the act otherwise were covered. Exactly the contrary doc- 
trine was laid down by the late Mr. Chief Justice Mitchel, 
when on the Philadelphia bench, in Barnes' Case, 11 Phila. 
380, where it was held that the language of the statute must 
be followed in making the affidavit. But however that may 
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be, it does not afFect the question in the case before ns ad- 
versely to our opinion already expressed. 

And now, December 20, 1913, after argument by counsel 
and upon due consideration, and for the reasons set forth in 
the opinion hereiwith filed, the motion to amend the petition 
is denied, the petition is quashed and the proceeding is dis- 
missed, and it is ordered that the costs be paid by the bor- 
ough of Uniontown. 

Reported by Harry W. Byrne, Uniontown, Pa. 
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In re Appeal of Henry T. Galley from the Decision 
of the County Commissioners of the County of 
Allegheny, State of Pennsylvania, in the Re-Count 
of Votes of the Ninth Election District of the 
Township of Baldwin 

ELECTION — CONTEST IN COURT OP COMMON PLEAS — ^SBC. 15 ACT 
OP JULY 12, 1913. 

In <the absence of fraud, mere irregularities in marking bal- 
lots and in the conduct and return of the election, will not war- 
rant the rejection of the entire vote of a precinct 

No. 2492, October Term 1913, C. P. of Allegheny County. 
EcUes & Conrad, Attorneys for Plaintiff. 
Opinion by Ford, J., October 13, 1913. 

OPINION 

This is an appeal from the re-count of the votes cast in 
the Ninth Election District of the Township of Baldwin made 
by the County Commissioners. The appeal is under section 
15 of the act of July 12, 1913, P. L. 719 which reads: 

''Any person aggrieved by any decision of the County 
Commissioners may appeal therefrom within ten days from 
the decision of the County Commissioners to the Court of 
Common Pleas of the proper County, whose duty it shall be 
to hear the said appeal. The Court, on said appeal, shall have 
full power and authority to hear and determine all matters 
pertaining to any fraud or error committed in said election 
precinct, division, or district, and to make such decree as 
right and justice may require. Contents of primaries shall 
be originated and conducted as in cases of election." 
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From the petition, answer and pleadings it appears that 
at the primary election held September 16th, 1913 Henry T. 
Gailey, the petitioner and G^rge H. Beltzhoover, the re- 
spondent, were candidates for nomination on the Republican 
ticket for the office of justice of the peace. The judge and 
officers of election, having counted the vote, returned that 
Henry T. Gailey had received 14 votes and George H. Beltz- 
hoover had received 132 votes. Upon order of Court the 
County Commissioners opened the ballot box of the said elec- 
tion precinct and, having counted the vote, returned that 
Henry T. Gailey had received 15 votes and George H. Beltz- 
hoover 132 votes 

The ballot box when opened by the County CommissiiA- 
ers did not contain a copy of the assessor's list of electors 
showing the party enrollment. The copy by inadvertance 
was not placed in the box but remained in the possession of 
one of the election officers. 

The ballot box was not locked as required by law but was 
sealed. When delivered to the election officers the ballot box 
did not have upon it a lock. The ballot box was securely 
sealed by the electon officers and remained in the public 
school house until called for by the County Commissioners. 
It is not alleged nor is there any evidence tending to show, 
that in the interim the ballot box had been opened or its con- 
tents interfered with. 

The ballot box contained about 35 ballots which had been 
detached from the ballot pad. These ballots had been de- 
tached by one of the election officers for the purpose of sup- 
plying electors during the closing hours when a large num- 
ber usually appeared for the purpose of voting. This has 
been the usual custom and, though it cannot be commended, 
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yet there was nothing to indicate that the purpose was to per- 
mit the easting of illegal votes or otherwise perpetrate fraud. 

Electors were allowed assistance in marking their ballots 
¥athout first having made an affidavit of their inability to 
read and write or of any physical disability which prevented 
their marking their own ballots. Upon opening of the baUot 
box no affidavits of this character were found in it. 

Section 11 of the act provides that no elector shall be 
permitted to receive any assistance in marking his ballot un- 
less he shall first make an affidavit that he cannot read the 
names on the ballot or that by reason of physical disability 
he is unable to mark his ballot. For an election officer to per- 
mit assistance without the elector first making the affidavit 
required is clearly a violation of the act. A voter falsely 
making an oath in declaring that he cannot read the names 
on the baUot any person who shall assist the voter in mark- 
ing his ballot contrary to the provisions of this act is liable 
to the penalities prescribed in section 23. 

About twenty persons were given ballots and allowed to 
vote the party ticket and participate in the nomination for 
the office of justice of the peace without having properly en- 
rolled themselves as members of the Republican Party. It 
appears that the registrar assessor had completed his registra- 
tion prior to the approval of the act of July 25, 1913. He 
thereupon proceeded to make a new register in compliance 
with the act. At the primary certain persons whose names 
were not on the registry list as transcribed by the County 
Commissioners and filed with the election officers, appeared 
and claimed the right to vote, alleging that they had filed with 
the registrar assessor a certificate of enrollment didy signed 
and certifying their party affiliations. The registrar assessor 
being present produced the certificates and upon the produc- 
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In re Appeal of Henry T. Galley from the Decision of the County 
CommlsBloners of the County of Allegheny, State of Penn- 
sylranla, )n the Re-Count of Votes of the Ninth Elec- 
tion District of the Township of Baldwin. 

tion of the certificates the election officers added the names of 
the voters to the registry list, gave the voter the ticket re- 
quested and permitted the casting of the vote. It was ad- 
mitted that each of the persons so claiming to have registered 
were citizens of and had long resided in the precincts. The 
act of the election officers was irregular but was due to an 
honest mistake respecting the rights of the persons claiming to 
vote. 

The election officers were careless but were not in- 
fluenced by a spirit of unfairness to the petitioner. The of- 
ficers seemed to be indifferent as to how an elector voted and 
seemed to have been desirous of affording full opportunity 
to all persons who might have been entitled to vote had the 
registrar performed his duty and correctly transcribed the 
certificates of enrollment filed with him. 

The majority for George H. Beltzhoover in the entire 
district which included a number of precincts, was 71. Ck>n- 
ceding that all of the votes claimed to have been illegal had 
been cast for Mr. Beltzhoover, the deduction of such illegal 
votes would leave him a clear majority of all votes cast. In 
Erickbaum's Contested Election, 221 Pa. 528, the eoxm;, cit- 
ing 15 Cyc. 316, said: 

**It is the duty of the Court to sustain an election au- 
thorized by law if it has been so conducted as to give a free 
and fair expression of the popular will, and tiie actual result 
thereof is clearly ascertained; for elections should never be 
held void unless they are clearly illegal. In the absence of 
fraud, mere irregularities in the conduct of an election, where 
it does not appear that the result was affected either by the 
rejection of legal votes or the reception of illegal ones, will 
not justify the rejection of the whole vote of a precinct al- 
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In re Appeal of Henry T. Galley from the Decision of the County 

CommlBSloners of the County of Allegheny, State of Penn- 

sylranla, in the Re-Count of Votes of the Ninth Sleo- 

tlon District of the Township of Baldwin. 

though the circumstances may be such as to subject the ofScers 
to punishment." 

The respondent questions the sufficiency of the petition 
and the powers conferred upon the Court when acting on an 
appeal from, the count made by the County Commissioners. 
We have not considered it necessary to deteiToine these ques- 
tions. 

ORDER 
Now, October 13, 1913 after hearing and full considera- 
tion, it is ordered that the appeal filed in the above entitled 
matter be and the same is hereby dismissed and the count as 
DMide by the County Commissioners is confirmed. 
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Benjamin Rigel v. Peter J. Husken 

CEBTIORABI— CLAIM FOB WAGES OF MANUAL LABOR 

No. 49, May Term, 1913, C. P. of Luzerne County. 

Certiorari. 

David Oppenheimer, Esq., for Plaintiff. 

John Q. Creveling, for Defendant and Exceptant. 

Opinion by Garman, J., November 18, 1913. 
The following exceptions were filed: 

The claim sued for in this action is not for wages of 
manual labor, or for *^ manual labor performed by plaintiff 
for defendant." 

The real cause of action is not within the jurisdiction of 
the Alderman, — ^which exceptant begs leave to show by de- 
positions of witnesses to be exhibited upon the argument, and 
in this respect the transcript falsely states the cause of action. 

J. Q. Creveling, Atty. for Defendant. 

OPINION 

We are unable to overrule the aldcrmlan's judgment The 
defendant and his witnesses testify in denial of plaintiff's 
claim; plaintiff on cross-examination sustains it. If the wit- 
nesses before the alderman testified, as did Bigel in the deposi* 
tions, defendant being in default, the alderman was jusitfied 
in giving judgment for plaintiff. 

The exception is disnussed, and judgment affirmed. 
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Buftitrtal Vipwctnmd 

Common Pleas Judges in Bradford and Mercer Counties 
differ in construction of Act of 1907 providing for payment 
of bounty for killing noxious animals. 

Houtzdale, Pa., February 17, 1914. 
A. R. Place, Esq., 

Norristown, Pa. 
Dear Sir >- 

I have a number of Bounty orders in my hands, for nox- 
ious aninmls killed during the years 1907, 1908 and 1909, 
which our County refuses to pay. They have also suspended 
payments on noxious animals slain since last December, on 
advice from the Auditor Cteneral. Woidd you kindly advise 
me whether there are any decisions, of recent date, relative 
to these two particular cases! I have been informed that the 
question is before the Elk County Court, but whether the case 
has been decided or not, I do not know; in any event, have 
se^i no report of it in your publication. 
Kindly advise me, and oblige. 

Yours very truly, 

JOHN SCOLLINS. 

PS. The Commissioners say that they are not liable for 
the bounties under any Act previous to 1913. How about thist 
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Febmaiy 19, 19U. 

John SooUiiiSy Esq., 

Houtxdale, Pa. 
Dear Sir: 

Replying to yours of the 17th inst. would state that un- 
der a decision in Bradford County the Court held that the 
County is not liable to pay the reward or bounty for killing 
noxious animals, under the Act of April 10, 1907, P. L. 60, in 
the absence of the Appropriation by the Legislature under the 
Fourth Section of said Act. The Third and Fourth Sections 
of the said Act provide the manner in which the bounty 
money shall be paid by the County and how it is to be re- 
covered from the State. 

This was decided December 16, 1911 by Judge Fanning 
of Bradford Co. and reported in 10 J. L. B. 229. 

On September 3, 1912, Judge Williams of Mercer County, 
decided as follows : 

''The fee to be received by magistrates, justices of the 
peace and aldermen for the performance of the duties re- 
quired of them in connection with making proof of the de- 
struction of noxious animals, and the issuing to the claimant 
for the reward or bounty therefor the certificate required by 
the Act of Assembly of April 10, 1907, P. L. 60, is payable 
by the County direct, and not by the Commonwealth, and the 
officer is entitled to payment for his services without regard 
to whether or not there is money available for the payment 
of the bounty." 11 J. L. R. 1. 

You can mw judge for yourself. You had better eall 
your Attorney's attention to the latter decision. 

Truly yours, 
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MANY VACANCIES 

It does not seem to be an encouraging sign of the times 
when so many persons elected to the office of Justice of the 
Peace have refused to lift their commissions, thus occasioning 
vacancies. A report from the office of the Secretary of the 
Commonwealth showed on February 21, the following num- 
ber of refusals in the counties named: Lycoming, 32; Al- 
legheny, 28; Clinton, 18; Washington, 16; Westmoreland, 14; 
Delaware, 13; Erie, 13; Schuylkill, 12; Clarion, 12; Mercer, 
11; Perry, 10; Warren, 10; Franklin, 7; Montgomery, 7; 
Lebanon, 6; Lawrence, 6; and other counties, fewer. In a 
few cases, applications have been made for appointments. No 
reason is assigned for this decadence of interest in a constitu- 
tional office. It may be accounted for on various grounds. In 
some counties there is so little for Justiceis to do, that the of- 
fice is without sufficient compensation to pay the expense of 
keeping it up. In some localities, the business gravitates to 
those magistrates who keep up-to-date and are equipped with 
law publications which are not ten, twenty, thirty or forty 
yeais old and coverless, except for the dust and grime of age! 

In some localities the Judge and the lawyers lose no oc- 
casion to ''swat" the Justices, constables and jurors, so as to 
bring these offices into disrepute. The writer recalls a lec- 
ture once delivered to a grand jury for two hours by a judge 
who was subsequently defeated at the polls, and the burden 
of his denunciation was the iniquities of these officers in pro- 
moting law suits. It may be added that the samie judge who 
excoriated the Justices for executing the laws, traveled over a 
large area ''holding court," such as it was, in other counties 
than his own, and when he went out of office left the litigation 
which he should have disposed of, most scandalously hung up 
or direfully befuddled! 

The office of Justice of the Peace is both ancient and 
honorable and our mission is to upbuild and not destroy it. 
Certain neophytes of the law are continually denonneing this 
fundamental branch of our judicial system, without knowing 
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its value or character. They would abolish it, together with 
jury trials and put the rights of every citizen in their final 
analysis, in the power of an autocrat. Of such it may be said 
that their education was neglected and there can be little 
wonder at the great number of professional empirics and 
failures. ' 

CONSTITUTIONAL REVISION 

Clamor will soon commence for a million dollar constitu- 
tional convention. For whatt In the main, to create an- 
other body of political marplots to hold it and spend the peo- 
ple's money; secondarily, so to amend the existing constitu- 
tion as to empower the legislature with a free hand to legis- 
late specially and locally for the cities of the Commonwealth. 
It is obvious that an error was miade in the convention of 
1873 when cities, especially, Philadelphia and Pittsburgh, 
were prohibited from getting such legislation as they needed, 
and suitable to their situation. When the "Wallace Law," 
classifying cities for purposes of legislation was declared un- 
constitutional, a constitutional amendment might have been 
prepared eliminating those cities from the purview of the 
Article on legislation. But instead of taking this simple 
course, the learned purveyors of law in the cities racked their 
brains for a new classification act that could ran the gauntlet 
of the wise sachems of the supreme court. 

Whatsoever subjects there may be requiring constitu- 
tional revision can be embraced in the plain paragraplis, by 
way of proposed amendments, and can thus be submitted 
separately to a vote , of the people, by referendum, as pro- 
vided in the Constitution, and at a minimum of expense. If, 
then, the people wish to vote down any obnoxious proposition, 
they can do so without rejecting the whole. 

We urge all our readers, being the leaders of legal re- 
form, in their respective communities, to consider well and dis- 
cuss fully the suggestions here made in the interest of public 
eoonomy and prudent revision of our fundamental law. 
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JURY TRIALS BEFORE JUSTICES 

In Justices' Digest and Guide, the practice in jury trials 
before Justices, is set forth, civil as well as criminal. It is 
proposed to draw up a general law on the subject to be laid 
before the next legislature. 



FORM OF SUIVIMONS AND RETORNS 

Alderman I. V. Robbins of the tenth ward of Wilkes- 
Barre, who is up-to-date in every respect, has had his sum- 
mons printed, with every alternative form of return of service 
on its back ; and in order to prevent confusion, his copy to be 
served is printed on pink paper. This is quite a clever device. 



IMPORTANCE OF CHARGING AN OFFENSE 

Several causes of much importance were before the 
judges of Lackawanna county, recently, illustrating the nec- 
essity for commencing a prosecution properly before an alder- 
man or Justice of the Peace, as laid down in Justices' Digest 
and Guide at page 552, Pars. 2, 3 and 4. 

The cases were brought before a late police magistrate, 
who is also an alderman and the magistrate fined the defend- 
ants $1,000 each under a late mine cave inspection law, upon 
complaints which he alleged were drawn by the city solicitor. 
The defendants were anxious to test the constitutionality of 
this late sample of abortive legislation. But when the record 
fell under the scrutiny of lawyers and judges, it appeared 
that no offense was charged, no venue was laid and, the record 
was held entirely inadequate. The learned city attorney is 
reported by the morning iV^et*;^, to have said, about the hearing 
before the learned Dogberry: **I could not get a chance to 
say anything. The magistrate had the fine imposed before I 
could say a word. I was lucky to keep out of jail !" 
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The learned counsel and judges finally came to an undei^ 
crtanding that the patent defects would be waived and a sort of 
''case stated/' anomalous, in a quasi criminal proceeding 
should be made up to see whether the constitution was 
mangled by the legislature. But, as Judge Newcomb surmised, 
the Appellate Court would be likely to inquire on what the 
Alderman's jurisdiction rested and if it had no basis but Ald- 
ermanic bumptiousness, the cases would be thrown out. 

It is safe to assume that when Aldermen, Justices and 
lawyers draw complaints, they should be guided by a reliable 
practice book, like the Justices' Digest and Guide. 

PAYING PINES IN INSTALLMENTS 

The statute against disorderly conduct, authorizes imposi- 
tion of a fine and if not paid defendant shall be committed 
until paid. It leaves no seeming escape from either alterna- 
tive. Maryland is seeking to amend her laws so that where a 
man has dependents, he may be permitted to depart, on agree- 
ment to pay his fine in installments. The Allentown Demo- 
crats is authority for the statement that when Capt James 
Schaadt was Mayor of Allentown, he being a leading lawyer, 
set the precedent of permitting offenders guilty of the minor 
class, which might be termed peccadilloes, to go and earn 
money to pay the fine and costs, by installments, taking their 
recognizances, instead of sending them to jail at public ex- 
pense. 



Digitized by 



GoogI( 



JUSTICES LAW REPORTER I97 



In the Matter of the Annual Report of R. J. 
Cunningham, County Controller 

COUNTY CONTROLLER — SHERIFF — SURCHARGES — EFFECT OF 
AUDIT — ^INTEREST ON DAILY BALANCES — COSTS IN AP- 
PRAISEMENTS — COSTS OF SERVICE OF STATEMENTS WITH 
SUMMONS. 

Sheriff will be sustained in allowing out of tlie $4-00 fixed 
88 the cost of an appraisement, under the Sheriff's Interpleader 
Act, the sum of 1 3.00 to the appraisers and $1.00 to the county. 

Sheriff will be sustained also as to the payment of $2.00 out 
of the $5.00 for appraisement of the exemption under the Act of 
1887. 

It doee not appear to be obligatory upon the Sheriff, under 
the Act of 1901, to make service of statements. Plaintiff himself 
may serre copy of statement on defendant. 

A County Controller mjay not charge against a Sheriff items 
passed in previous credits, which have become final and con- 
clusive after the lapse of time allowed for appealing therefrom. 

A Sfherlff is properly surcharged for interest, credited to him 
by his banker, which accrued upon fees paid to him. 

No. 292, April Term, 1913, C. P. of Allegheny County. 

Sur Appeal of Judd H. Bniff, Sheriff, from the Controller's 
Report. 

Opinion by Shafer, J., March 23, 1914. 

OPINION 

The Controller having surcharged the Sheriff with a 
large number of items on various accounts and the Sheriff 
having appealed therefrom, the questions of fact involved 
being such as require a trial by jury, the parties concerned 
have entered into an agreement that the Court should pass 
upon certain questions involved, before the trial, as if upon 
a demurrer to a statement containing the charges setting out 
at length the questions to be determined. There are sub- 
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In the Matter of the Annual Report of R. J. Cunningham, 
County Controller. 

stantially four different matters of law in dispute between the 
parties, to be passed upon under this agreement, which are 
(1) the effect of the audits for the two preceding years; (2) 
the ownership of interest on daily balances; (3) the amount 
of costs collectible and payable by the Sheriff in certain ap- 
praisements; and (4) the costs of service of statements with 
summons. 

In the report appealed from for 1912 the Controller has 
charged a large number of items of receipts by the Sheriff in 
the years 1910 and 1911, before the audit in each of those 
years, which were not contained in that audit; and it is 
claimed by the appellant that the audits of 1910 and 1911 
were final and conclusive after the lapse of time allowed for 
appealing therefrom^ as to all matters which might have been 
contained in them. . This position we do not understand to be 
seriously disputed. It is stated in the case of Spyker v. 
Wible, 236 Pa. 380, that the County Auditors, whose place 
is taken in this County by the Controller, have no authority 
to re-open the accounts for the years prior to the preceding 
year and to re-audit and re-adjust them. We are therefore 
of opinion that the appeal must be sustained as to all items 
charged against the Sheriff for the years 1910 and 1911. This 
the County does not deny to be the rule of law, but it is sug- 
gested that the rule does not apply where fraud has been 
used by the officer to prevent discovery of the charges omitted, 
and there can be no doubt that for such fraud the audits of 
the previous years might be opened and the County allowed 
to appeal therefrom, but in this cajse no such fraud appears. 
There appears no good reason why the matters claimed here- 
in should not have been as easily known in 1910 and 1911 as 
they were in 1912, and no device or concealment on the part 
of the appellant is made to appear. All that is suggested is 
that he did not charge himself with the items complained of. 
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That having been done by him under a claim of right, itcould 
not amount to fraud- 

The appellant was charged, by the Controller, for tb« 

year 1912, with a considerable sum received by him from ! 

bankers as interest on daily balances, the account consisting 
principally of money received by him on executions placed in 
his hands, and partly of fees paid to him as Sheriff and not 
yet paid over to the County. The County claims that this in- 
terest should be paid over to it by the Sheriff, principally 
under the proviirions of the Act of March 31, 1876, P. L. 13, 
being an Act to carry into effect Section 5, Article XIV of the 
Constitution, providing salaries for county oflScers in certain 
counties and providing for the payment of fees received by 
them into the County Treasury; and it is also suggested by 
counsel for the County that the Sheriff may be deemed to be 
a bailee or trustee for the County for at least part of these 
moneys. The object of the provision of the Constitution 
above mentioned, and of the Act to carry it into effect, was to 
give to the counties instead of the oflScers the advantage of 
the increase in fees brought about by an increase of business 
and population, and further, to take away the personal inter- 
est of the Sheriff in those fees, which was a fruitful source 
of dispute with litigants. The Act therefore, in the first Sec- 
tion, provides that **all fees limited and appointed by law to 
be received by each and every county oflScer • • • • • or which 
they shall legally be authorized, required or entitled to 
chaise or receive, shall belong to the county," and shall be 
paid over by the oflScer to the county. If there were nothing 
further in the Act it would be very plain that money received 
by the Sheriff from his bankers as interest would not be 
within the Act, as it is not a fee appointed by law or which he 
was authorized or entitled to charge. On the contrary, he 
would be guilty of a misdemeanor if he received such inter- 
est on a contract to that effect, under the Criminal Code. IJ 
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County Controller. 

is claiined, however, that the langaage of the 15th section of 
the Act is sufficient to entitle the County to the money in 
question. That section provides that all ''moneys, fees, mile- 
age or perquisites received by any of them as compensation 
fees or perquisites, from any source whatever, shall in all 
cases belong to the County." We are clearly of opinion, 
however, that these words are intended to be an elaboration 
of the word ''fees" used in the first section, and that the 
"moneys, fees, mileage and perquisites" mentioned in Sec- 
tion 15 can mean only such as are limited and appointed by 
law, or which the officer shall be legally entitled to charge or 
receive. It cannot be supposed that the Legislature intended 
to direct the officer to pay to the county money received by 
him contrary to law, or without lawful authority to collect 
the same. We are therefore of opinion that the moneys re- 
ceived by the Sheriff as interest from his bankers are not 
within the terms of the Constitution or the Act of 1876. 

It is claimed, however, that this money belonged to the 
county because it accrued to an account part of which at least 
belonged to the County. It was held by the Superior Court in 
the case of Potter County v. Page, 53 Super. Ct. 268, that 
moneys which accrued in this way to an account of a County 
Treasurer, kept in bank as such, belonged to the county. The 
Court there discusses the somewhat delicate question of 
whether a County Treasurer, or similar officer, is a bailee of 
moneys of the County or a debtor to the County, or whether 
he does not occupy some intermediate position. If he were 
an ordinary bailee he would not be liable for the money if it 
were lost without his fault ; if he were an ordinary debtor the 
money might be attached in the hands of his banker for his 
private debt ; yet neither of these statements is true. It may 
perhaps be said that he is a bailee, but bound as an insurer 
by reason of the terms of his bond and the provisions of the 
law under which he is appointed. The Superior Court there- 
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fore held that as the money was credited voluntarily by the 
bank, to an account opened by the ofBcer as County Treas-^ 
iirer, the money thereby became a part of that account and 
the Treasurer could not check it out for his own use. The 
money in the bank having been collected by the Treasurer for 
the county, and ear-marked as money of the county by his 
mode of deposit, the county had standing to prevent the 
Treasurer from paying it out for his own debts, his credi- 
tors from attaching it for such debts, and, as one remedy for 
the recovery of its money, to demaod it against the bank in 
a proper proceeding. In the present case the moneys in the 
bank were principally moneys to which the County had no 
claim whatever, being the proceeds of executions which were 
payable to the plaintiffs and others on distribution made ac- 
cording to law. On such moneys the County can have no 
claim for interest on the ground of the Sheriff being a bailee 
of its money. As to the sums which the Sheriff had in his 
hands as fees which he was bound to pay over to the County 
from time to time, the case of Potter County v. Page would 
appear to be applicable, and the sur-charge for interest made 
by the Controller is good to that extent. It is urged by the 
County that as the Sheriff did not keep a separate account of 
these items the County is entitled to the whole of the interest, 
on the principle of confusion of books. As there can be no 
difficulty, however, in ascertaining how nwich fees the Sheriff 
had on hand from time to time, there can be no difficulty in 
determining how much of the interest allowed by the bank 
accrued on those fees. 

The Controller has charged against the appellant the sum 
of $1.50 in each case of appraisement under the Sheriff's In- 
terpleader Act, the Sheriff having paid only $1.00 in each of 
those cases and the claim of the County being that the matter 
is regulated by the Act of April 3, 1873, P. L. 496, which pro- 
vided that in cases of interpleader and appraisement the 
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Sheriff will charge and receive for the use of the Comity a fee 
of $2.50 in each case. The contention of the appellant is that 
that Act was repealed by the Pee Bill of 1887, applying to 
counties of over 300,000 inhabitants. By that Act it is pro- 
vided that: '*A11 former Acts fixing the fees of the Sheriff or 
officers under him, so far as the same are to be paid or charsred 
against parties or suitors, are hereby repealed." We are 
clearly of opinion that this repeals the Act of 1873, although 
the Act of 1887 contains no provision for fees for appraise- 
ments. The repeal is not of all Acts inconsistent therewith, 
but of all Acts fixing fees. It has been held by this Coui't 
that this Act of 1887 is in force in this County. The Sheriflf's 
Interpleader Act itself provides for an appraisement, and 
fixes the cost of an appraisement at $4.00. None of these 
Acts fix the number of appraisers nor their compensation, 
or say anything about their compensation except the Act of 
1901, which says the $4.00 charged shall include their com- 
pensation. The only statutory provision which has been 
pointed out to us as to the number of appraisers and their 
compensation is contained in the Act of April 10, 1848, part 
of which was extended to the whole State by the Act of 
March 10, 1858, which authorizes the Court to provide for 
the cost of interpleaders and to make rules in regard U> 
them. The contention of the appellant is that this Act of 
1858 is still in force, and that it is the duty of the Court to 
regulate the matter, except that the cost of the appraisement 
is fixed by the Interpleader Act at $4.00, the number of ap- 
praisers and the compensation of each being left to the dis- 
cretion of the Court. While it is not claimed that any de- 
finite order was made as to this matter by the Court, the 
practice has long continued to employ three appraisers, the 
appraisements so made having always been approved by the 
Court; and what the Sheriflf in fact did was to pay each 
of these appraisers $1.00 and to pay $1.00 to the County. 
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This has been the practice, as we understand it, ever since 
the present Sheriff's Interpleader Act was passed, and in 
the absence of a definite showing by the County of what 
would be a proper fee for the appraisers, we are of opin- 
ion that the appellant cannot be charged with any more 
than he has already been on this account. 

There is also a question between the parties as to the 
sum which the Sheriff is required to pay to the County 
for appraisements under the Exemption law. The original 
Exemption Act of 1849 provided only for 50c for each of 
three appraisers. In 1873 there was a special Act of Al- 
legheny County as to Sheriff's fees, which provides for 
$2.50 to be collected by the Sheriff for the use 
of the County, and the County now claims of the 
Sheriff this amount. The Act of 1887, however, which is 
said to be in force in this County, provides for the appraise- 
ment under the Exemption law the sum of $5.00, of which 
the Sheriff shall pay each appraiser $1.00. This leaves $2.00 
payable by the Sheriff to the County, and that amount the 
Sheriff has paid. His appeal should therefore be sustained 
as to the extra charge of 50c on each of these items. 

The remaining question submitted is as to the fees or 
payments received by the Sheriff or his deputies for serv^- 
ing statements under the Act of May 25, 1887, P. L. 271. 
This Act, in Section 4, provides that the plaintiff may, in 
actions of assumpsit, serve a copy of his statement on the 
defendant, and that if that is done not less than 15 days be- 
fore the return day of the writ, the defendant must file an 
affidavit of defence before the return day. It soon became 
apparent to the members of the Bar that the easiest and 
promptest way to serve a statement was to get the Deputy 
Sheriff who was to serve the Summons to take it with him 
and serve it for the plaintiff. This, of course, the Deputy 
Sheriff was not bound to do, nor had the Sheriff himself 
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anything to do with it, except that he might perhaps forbid 
it. The service was not performed by the Sheriff himself, 
nor by his deputy as such, and the proof of its service was 
not by any return of the Sheriff but by the personal affidavit 
of the deputy. As a matter of course it became usual for the 
plaintiff's attorney to pay a small sum to the deputy for his 
trouble. The fee bill of 1887 being passed before the pro- 
cedure Act of course makes no provision for any fee for 
the service, and the Procedure Act makes no such provision 
because it does not contemplate a service by the Sheriff or 
his deputies. In the Act of 1901, however, a fee is provided 
for the service of a statement of claim of $1.00 for the first 
service and 50c for every other defendant. Whether the 
Act of 1901 intends to make service by the Sheriff obliga- 
tory or not does not appear ; but as we have said, it is held 
that the Act of 1901 is not in force in this County. That part 
of it is in force and other parts not, as contended by the 
County, we cannot admit. 

Upon the questions submitted to us by the agreement as 
above stated, we are therefore of opinion that the law is 
with the appellant in all matters except as to the interest 
credited to his account as Sheriff, which accrued upon fees 
paid to him, and that as to the interest received on those 
sums the appeal should be dismissed. 



Digitized by 



GoogI( 



justices' law reporter 205 



Perrine v. Bean 

RETURN OP CONSTABLE — ^DILIGENT SEARCH DISTINaUISHED FROM 
DILIGENT INQUIRY — ^DEFECTIVE RETURN 

Where the constable's return In attachment proceedings, 
under the Act of July 12, 1842, P. L. 346, shows that no copy 
was left at defendant's place of residence, with an adult member 
of his family, or the family where he resided, and It Is not shown 
whether defendant was a non-resident of the county or not, the 
record will be reversed. The return Is fatally defective. 

In making return of summons in attachment under the Act 
of July 12, 1842, P. L. 346, It Is held that ''diligent search is by 
no means equivalent to diligent inquiry. An officer might hon< 
estly search all over the county and fall to find the defendant, 
while by going to the place where he was supposed to reside and 
making inquiry, he might find him In a few minutes." 

No. 86, January Term, 1914, C. P. of Susquehanna County. 

Certiorari. 

Wm. A. Skinner, Attorney for Plaintiff. 

E. R. W. Searle, Attorney for Defendant 

Opinion by Alonzo T. Searle, P. J. 22nd Jud. Dist., Specially 
presiding, February 11, 1914. 

OPINION 

The action before the Justice was an attachment under 
Sec. 27, of the Act of 12th of July 1842, P. L. page 346. 

Four exceptions are filed to the record of the Justice, as 
follows : — 

''First: The affidavit is insufficient to sustain the attach- 
ment, as it does not describe or individuate the personal prop- 
erty to be attached." 

''Second: The Constable's return of the attachment, fails 
to show that he took the property into his manual custody, or 
that he took a bond for the same." 
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"Third: The return to the attachment fails to show that 
the Constable left a copy of the inventory of the property at- 
tached with the Erie Railroad Company, in whose possess- 
sion he found said property." 

"Fourth: The Constable's return to the Sunmions faik 
to show that after diligent inquiry the defendant could not 
be found in the county, as required by the Act of July 12, 
1842, under which the proceedings were had." 

Counsel for Plaintiff and Defendant have been heard 
upon these exceptions, and we will dispose of them in their 
order. 

We know we should not be hypercritical with the records 
of Justices of the Peace in order to discover technical defects 
upon which to defeat their judgments: Commonwealth v. 
Challis, 8 Sup. 130. But we also know tiiat attachments un- 
der the Act of 1842 are very frequently abused and that 
many a poor man, moving openly, honestly and in good faith 
to some new locality to enable him to procure work or change 
his vocation, has had his household goods wrongfully attached 
and detained and finally, ignorant of his rights, has stood by 
and seen them sold for a song. These proceedings are so 
drastic and severe and so liable to be abused that we feel con- 
strained to scrutinize them carefully. 

FIRST EXCEPTION 

The aflSdavit should contain some description of the prop- 
erty which, it is alleged, was about to be fraudulently removed 
and to be attached. The character and kind of property 
should be so designated that it may be seen that the same 
property mentioned in the affidavit is the same property 
afterwards taken by the constable. See Thomas v. Marasco, 5 
Dist. R. 133 ; also McDougal v. McGee, 14 Dist. R. 500. And 
sufficient description should be made to identify the property 
in case an indictment for perjury should be desired upon a 
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false affidavit. See Moffet v. Umbenhauer, 5 Berks, 23, and 
cases therein cited by Judge Wagner. 
The first exception is sustained. 

SECOND EXCEPTION 

* The constable returns, ** served the within attachment at 
the Borough of Susquehanna Depot thi^ 17th day of Novem- 
ber A. D. 1913, by attaching and taking into my possession tlie 
following property of the defendant." Sec. 29 of the Act of 
1842 provides, **And it shall be his duty to take the property 
attached into his possession.'' The return is in the words of 
the Act and we do not think the return need state that he took 
the property attached into his manual possession. Such pos- 
session may be reasonably presumed if the property attached 
is susceptible thereof and need not be expressly stated in the 
return. 

The second exception is dismissed. 

THIRD EXCEPTION 

A certified copy of the record presented at the argument 
of this case, by counsel for Plaintiff, and being the record 
upon which he founded his exceptions, does not state that an 
inventory of the goods attached was given to any person. This 
exception, therefore, was well taken, but the record of the 
Justice as returned to court shows that ''an inventory of the 
goods attached was handed to M. S. Terwilliger, agent, etc.'* 
And upon this record, the exception could not stand. We do 
not hesitate to say that if the plaintiff has been damaged, or 
should be damaged, by this change in the record, the Justice 
would be liable for such damage. We, however, can do noth- 
ing but dismiss this exception. 

The sufficiency of the return of the constable was ques- 
tioned by this exception. Sec. 28 of the said Act of 1842 pro- 
vides how attachments should be returned, as follows: — '"And 
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by delivering to him a copy of the said attachment, and an in- 
ventory of the property attached, if he can be found in the 
county, and if not so to be found, then by leaving a copy of 
the same at his place of residence with some adult member of 
his family, or the family where he shall reside, or if he be a 
non-resident of the county, and cannot be found, then by leav- 
ing a copy of said attachment and inventory with the person 
in whose possession the said property may be." 

The return of the constable is as follows: — ^^*And 
served said attachment upon the Erie Railroad C!ompany, in 
whose possession the said goods were found, by handing a 
true and attested copy thereof, together with an inventory 
of the goods attached, to M. S. Terwilliger, agent of the 
said Erie Railroad Company, at the office of the said Erie 
Railroad Company at Susquehanna Depot, Thompson Bean, 
the said defendant, not being found in my baiUwiclc" 

No copy was left at defendant's place of residence with 
an adult member of his family, or the family where he re- 
sided, nor was it shown whether he was a non-resident of 
the county or not. We think the return is fatally defective 
and the record should be reversed for this reason. 

We would not ordinarily notice defects of the record 
which were not excepted to, but in this case, there being a 
difference in the transcript handed to plaintiff's attorney 
and in the record, which might prejudice him in this case 
and have prevented him from filing oUier exceptions to this 
return, we think it our duty to notice this defect ourselves. 
We consider the defects in the return of the constable suf- 
ficient to reverse this record and assign them as part of our 
reasons for so doing. 

The third exception is dismissed, but the record should 
be reversed for the other defects in the return of the eon- 
stable, above noted. 
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FOURTH EXCEPTION 

The constable returned that he made ''diligent search."' 
The Act requires "diligent inquiry" for the defendant 
Counsel very ingenuously argues that "search" and "in- 
quiry" are synonymous terms. That may well be true but 
one might "search" for another and not "inquire." "Dili- 
gent search is by no means equivalent to diligent inquiry. 
An officer might honestly search all over the county and 
fail to find the defendant, while, by going to the place where 
he was supposed to reside and making inquiry, he might 
find him in a few minutes." Thomas v. Morasco, 5 Dist. R. 
page 133. 

And now, February 11, 1914, the proceedings before the 
Justice are reversed and judgment is given for the defend- 
ant below, Thompson Bean, said judgment to be entered of 
record by the Prothonotary, with all costs incurred in this 
case, as provided by Act of 11th of Aug. 1901, P. L. 164. 
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DEPUTY PROTHONOTARY — ^EUL.E TO QUASH WRIT OP CERTIORARI — 

JURISDICTION OP J. P. — DEPOSITIONS TO CONTRADICT 

RETURN OP CONSTABLE. 

A deputy prothonotary Is authorized by law to take the re- 
quired affidavit for a writ of certiorari to a Justice of the peace. 

Where a judgment is rendered against defendant by default, 
the record of the justice must show statutory jurisdiction. 

The depositions taken on the part of the defendant clearly 
disclose that the constable did not serve a true and attested copy 
of the summons, as required by the Act of July 9, 1901. A strict 
compliance with this requirement has been insisted upon in the 
following cases, (citing them) : 

Writs issued by any .... Justice .... shall be 
served in the county where they are issued, and this must appear 
by the transcript. 

A Justice of the peace has no Jurisdiction to enforce an obli- 
gation to pay money when the only contract Is one arising — ^not 
by the act of the parties, but by construction of law. 

No. 66, October Term, 1913. Common Pleas, Montour County, 
Pennsylvania. 

Rule to quash writ of certiorari. 

Certiorari. 

Wm. Kase West. Esq., Attorney for Plaintiff. 

Arthur L. Swartz, Esq., Attorney for Defendant. 

Opinion by Charies C. Evans, P. J., March 9, 1914. 

OPINION 

1. As to the rule to quash the writ of certiorari. 

Judgment was entered in this case by a Justice of the 
Peace of Limestone township October 4, 1913, against the de- 
fendant for $5 and costs. October 6th this certiorari was is- 



Digitized by 



GoogI( 



JUSTICES LAW REPORTER 211 

James C. Smith y. Walter Long. 

sued upon praecipe supported by an affidavit made before 
and attested by the deputy prothonotary. The return day 
of the writ was the first day of the next term, October 20th. 
The return thereto was made October 11th and the defend- 
ant's exceptions were filed October 20th. November 8th on 
petition of the plaintiff this rule to quash was granted. 

The only reason assigned for quashing the writ is that 
the defendant Long made the affidavit required for the same 
before the deputy prothonotary. The allegation being that 
the deputy prothonotary is not authorized by law to take such 
affidavit. 

The affidavit however is required as a foundation for the 
writ. Veditz v. Levy I. C. C. 267. 

The Act of March 20, 1810, 5 Smith 172 requires the af- 
fidavit to be made before the Judge allowing the writ; the 
Act of Feb. 3, 1817, 6 Smith 398, sec. 1 permits the affidavit 
to be made before the prothonotary of the court out of which 
the writ issues ; and the Act of May 22nd 1895 P. L. 100 sec. 1 
authorizes the making of the affidavit before the Justice of the 
Peace before whom the case was tried. We therefore have 
for determination the question, can the deputy prothonotary 
lawfully take the affidavit required in a case of certiorari to 
a justice of the peace 1 

Sec. 2 of the Act of March 18, 1875 P. L. 25 authorizes 
the prothonotary to appoint a deputy prothonotary; sec. 1 
of the Act of May 26, 1897, P. L. 100 enacts ''That hereafter 
it shall be lawful, in case of the sickness, absence or other 
temporary disability of any prothonotary, for the deputy of 
such prothonotary, duly appointed by law, to act in his place, 
name and stead in all matters relating to the performance of 
duties of such prothonotary.'' 

It therefore appears that there is full statutory au- 
thority for a deputy prothonotary to take the affidavit re- 
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quired in a certiorari to a justice of the peace. The rule is 
accordingly discharged at the cost of the plaintiff. 

2. As to the certiorari. 

The judgment in this case was by default The tran- 
script returned by the justice of the peace shows that the de- 
fendant did not appear at the hearing. 

Generally the exceptions challenge the jurisdiction of 
the Justice. The Act of July 9th 1901 provides that writs of 
summons etc. may be served by handing a true and attested 
copy thereof to the defendant personally, or to an adult mem- 
ber of his family at his dwelling house or place of residence. 
This is specifically required by the said act, and it was not 
done in this case. 

The depositions taken on the part of the defendant clear- 
ly disclose that the constable did not serve a true and attested 
copy of the summons, as required by the Act of July 9th, 
1901. 

A strict compliance with this provision has been insisted 
upon in the following cases : 

Corson v. Sullivan, 27 C. C. 303. 

Savage v. Root, 29, C. C. 230. 

Wolf V. Bro^-n, 30, C. C. 105. 

Smith V. Blakeslee, 30, C. C. 142. 

Myers v. Miller et al, 9 Justice Law Reporter 67. 

Ford V. Hannon, Justice Law Reporter Vol. 9, page 
220. 
Sec. 16 of the Act of July 9, 1901, P. L. 614 provides that 
*' Writs issued by any magistrate, justice of the peace or 
alderman riiall be served in the county wherein they are is- 
sued, by the constable or other officer therein to whom given 
for service, in the same manner and with like effect as similar 
writs are served by the Sheriff when directed to him by the 
proper court." 
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A careful inspection of the transcript and the original 
sununons returned therewith fails to disclose that the som- 
mons was served in Montour County. From aught that ap- 
pears from the transcript or the original summons the latter 
may have been served in Northumberland County. 

A compliance with the said 16th sec. of the Act is likewise 
necessary; Saks v. Cowley, 11 Justice Law Reporter 314. 

The cause of action is stated as follows in the transcript ; 
*'Now James C. Smith at the time set for hearing and claims 
**the sum of five dollars for the feed of a flock of turkeys 
^'from about the first day of May until the present time some 
''five months the defendant drove the turkeys claiming the 
''turkeys were his property." This is not a good cause of 
action. He might have bought the turkeys just before driv- 
ing them away. 

In civil cases the jurisdiction of a justice of the peace is 
derived altogether from statute, and his court is one oC 
limited jurisdiction ; he must act within the scope of his au- 
thority, and his jurisdiction must appear upon the face of the 
record ; Clark v. Lehigh Valley Railroad Co. 1 Luz. L. Reg. 
90; McCale v. Kulp, 8 Phil. 636; Paine v. Godshall, 29 Leg. 
Lit. 12 ; and Swartwood v. Exeter Township, i Kulp, 304. 

The act of March 20, 1810 provides that, with certain ex- 
ceptions Justices of the Peace "shall have jurisdiction of 
causes of action arising from contract, either express or im- 
plied, in all cases where the sum demanded is not above 
$100.00." Subsequently extended to $300.00. In the case at 
bar there was no contract between the plaintiff and the de- 
fendant, either express or implied. "The principle seems 
to be that the jurisdiction in cases of implied contract is con- 
fined to contracts implied in fact. The jurisdiction does not 
extend to "contract implied in law," quasi contracts. "A 
Justice has no jurisdiction to enforce an obligation to pay 
money, when the only contract is one arising, not by the act 



Digitized by 



GoogI( 



214 justices' law reporter 

James C. Smith y. Walter Long. 

of the parties, but by constraction of law." P & L Digest Dec. 
Vol. 10, 17176-7. 

In Zeigler ▼. Gram 13 S & R 103 Gibson J. says: *'Bat 
in jurisprudence the word contract is generally used to de- 
note a bargain or agreement; and it is plain, that in these 
acts of assembly (relating to justices of the peace) it was 
used in that sense by the Legislature, who had in view those 
contracts that arise immediately out of a course of dealing 
between the parties, and not that sort of contract that arises 
remotely out of the compact of government." 

And now March 9th, 1914, the first, third, fourth, fifth 
and eleventh exceptions are sustained and the judgment of 
the justice of the peace is reversed. 
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PENNSYLVANIA'S MINOR JUDICIARY 

To provide the Commonwealth of Pennsylvania with wise 
laws, able and efficient Magistrates to enforce the same, is one 
of those complex questions that is attracting the attention of 
the entire State. 

Complaints in Pennsylvania concerning the administra- 
tion of justice in the Magistrates' Courts are most acute, and 
every great reform is preceded by a period of agitation which 
comes from the heart. 

It is not at all uncommon to shoulder the blame onto cer- 
tain Magistrates and then demand that they as scapegoats be 
turned out in to the wilderness. 

Before, however, we condemn our Police Magistrates let 
us take into consideration the fact whether they have been 
given the environment to permit them to work conscientiously. 

It is most obvious that unless police judges are given the 
power to exercise their power and make rules for the govern- 
ment of their courts, it is absolutely impossible to hold them 
to any great degree of responsibility for results. 

Under the old common law times of England changed 
conditions were met by creating new courts, until the evil 
grew to such large proportions that in Lord Chief Justice 
Coke's day it is recorded there were no fewer than seventy- 
four independent and separate tribunals. This, however, was 
remedied in 1875. 

Very few Magistrates throughout the State of Pennsyl- 
vania, are thoroughly acquainted with the motor-vehicle act 
of 1913, one of the most complex acts ever enacted by the 
legislature of Pennsylvania ; neither are they cognizant of the 
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divers ways and means which the various Aatomobile Clubs 
throughout the State employ when one of their members is 
haled before a Magistrate for a violation of this particular 
law. 

These automobile clubs throughout the State are con- 
stantly endeavoring to usurp the powers of the minor judi- 
ciary. In several Counties of the State of Pennsylvania they 
are actually employing officers, who do police duty, and the 
violator of the Motor Act has his number taken, which in due 
courjse of time is turned into the officers of the Motor Club, 
who in turn take particular pains to get in communication 
with the alleged offender by m&il and in ninety-nine cases out 
of a hundred succeed in inducing him to belong to the club. 

When a public officer in the execution of his duty is in 
any way vigilant regarding the transgressions in these cases, 
he is immediately threatened, intimidated, in every possible 
way. Particularly does this apply to the Magistrates who have 
courage enough to try cases of this character. 

Sad to relate, that recently within the borders of Phila- 
delphia County, a well known Magistrate passed into the great 
beyond. He was of a kindly disposition, and most leniently 
disposed to this particular class of law breakers ; at the ser- 
vices at the Church and grave there was not one member from 
any automobile club represented to pay the last respects to a 
man, a Magistrate, who, in the generosity of his heart, to hun- 
dreds of violators of the automobile law, simply had said to 
these brought before him, ''Oo thy way in peace and sin no 
more." 

The writer suggests that it is good time the State Magis- 
trates ' Association and all County organizations be affiliated 
with the State organization. He suggests to the several thous- 
and Magistrates throughout the State, those tricky methods 
which have been pursued by these people and the constant in- 
fluence which they are bringing to bear upon them every two 
years, as well a^r the State legislators and suggests that some 
action be taken to thwart their purposes. 
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In the act of 1909 and 1913, both of which were practical- 
ly passed in their entirety by automobile clubs tiiroughout the 
State and imply a most severe penalty against all Magistrates 
who, in one cause or another neglect within a specific time to 
make returns. Yet, sad to relate, these self same gentlemen 
are comparable only to Judas Iscariot, who sold his master 
for thirty paltry pieces of silver, for they want them to be- 
lieve they are their (the Magistrates') friends. 



Reynoldsville, Pa., March 6th, 1914. 

Justice's Law Reporter, Norristown, Pa. 
Oentlemen: — 

I picked up the February, 1914 Pennsylvania Justices' 
Law Reporter in the oflBce of E. Neflf, Esquire, of Reynolds- 
ville, Pa. and I noticed the heading of an article Three 
Honored Justices. Now after reading aforesaid article, I 
would just say : 

I am the Constable in and for the Borough of Reynolds- 
ville, and have been for over seven years, and I know whereof 
I speak, 

E. Neff, a Justice of the Peace, in and for said Borough, 
is to the best of my knowledge the oldest Justice of the Peace 
in ofBce, in Jefferson County, (he having been commissioned 
eight times in and for said borough) . He was commissioned by 
Governor John F. Hartranft, to serve for five years from 
March 17th, 1877 ; then by Governor Henry M. Hoyt to serve 
from March 17th, 1882, to the first Monday of May 1882; then 
by Governor Henry M. Hoyt to serve five years, from the first 
Monday of May, 1882 ; then by Governor Robert E. Pattison 
to serve five years from the first Monday of May, 1892 ; then 
by Governor Daniel H. Hastings to serve five years, from the 
first Monday of May, 1897 ; then by Governor William A. 
Stone, to serve for five years, from the first Monday of May, 
1902; then by Governor Edwin S. Stuart, to serve for five 
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years from first Monday of May, 1907 ; (Commission continued 
by Amendment to Constitution until the first Monday of 
January, 1914) ; then by Governor John K. Tener, to serve for 
six years from the first Monday of January, 1914, making his 
service as Justice of the Peace, a little over thirty-two years. 
Very truly yours, 

W. W. HIGGINS. 

P. S. — Justice Neff will be seventy-one years of age, to- 
morrow, and to all appearances he is just as active, both in 
mind and body, as he was twenty years ago; he is also a vet- 
eran of the Civil war. 

SEARCH WARRANTS 

On February 24, the Supreme Court of the U. S. set aside 
the conviction of Fremont Weeks of Kansas City, chai^^ 
with using the U. S. mails for illegal purposes. The ground 
upon which the conviction was annuled was because the U. S. 
Marshal seized about six hundred letters, without a search 
warrant, and used them as evidence to convict him. This too 
common and obnoxious practice of officers ''vested with a little 
brief authority" was held to be in violation of the fourth 
amendment to the U. S. Constitution. 

The law, practice and requisites of a valid search warrant 
are fully laid down in Justices' Digest and Ouide, which is the 
standard work in Pennsylvania. See page 67 Par. 52. 

Following is an approved form : 

FORM OF SEARCH WARRANT 

County of ss: 

The Commonwealth of Pennsylvania, 

To y constable of [or, to any 

constable of the county of ] , 

GREETING. 

WHEREAS it appears to me, Bessieres McCoy, a Justice of 
the Peace, in and for the said county, by the oath [or af- 
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fimmtion] of Marius Weaver of , by me duly taken, 

that the following enumerated and described goods or articles, 
the property of the said Marius Weaver, to-wit : [Here describe 
and enumerate the property specifically so that they may be 
identified] have been lately, by some person or persons, 
feloniously stolen, taken and carried away and that the said 
Marius Weaver has probable cause to believe and does suspect 
that the said goods and effects, or somie of them, are now lying 
and being concealed and held in a certain house [or building] , 

situate at [describe exact location] in the county of , 

occupied by one Marion James as a boarding house [or resi- 
dence or other purpose] 

THESE ARE THEREFORE, in the name and by the authority 
aforesaid to empower and command you the said constable that 
you do, with necessary and proper assistance, enter in the 
hours of day-time, the said house [or other building] situate 

at , in , and then and there diligently search 

the same, for the said stolen goods or effects, and if the same 
or any part thereof you do there find, that you then do seize 
and bring the same, and also do seize and bring the body or 
bodies of the person or persons, in whose possession you shall 
so find said goods or effects, or any part thereof, forthwith be- 
fore me to be examined concerning the premises, and further 
to be dealt with according to law. 

Witness the said Bessieres McCoy, at , in , 

who hath hereunto set his hand and seal of office this day 

of A. D. 19 . 

[SEAL] BESSIERES McCOY, 

Justice of the Peace. 

A. FORM OF RETURN 
Now, day of A. D. 19 , I. York Tango, Con- 
stable of , do say that I have diligently 

searched the premises as within commanded and have not 
found any of the goods therein described and enumerated. 
Sworn to etc. YORK TANGO, CONST. 
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B. FORM OF RETURN 

Now, — day of A. D. 19 , I, Hay Haas, constable 

for the ward of the city of York, do say that I have 

diligently searched the premises, as within I was conunanded, 
and that I did therein find, seize, take and bring and here have 
these articles and goods to- wit: [Here enumerate same] and, 
further, that I did find the same in the possession of one John 
Lane, and him I have arrested, as I was commanded and have 
his body herewith. 
Sworn to etc. HAY HAAS, 

Constable. 

CABBAGE REAL ESTATE, SAYS JUDGE; MAN FREE 

Prisoner accused of stealing a head should not have been 
arrested. Court rules. 

Scranton, Pa., Feb. 3, 1914. 

Deciding that a cabbage is not personal property, but 
real estate. Judge W. Johnson, of the Union-Snyder district, 
who is presiding in criminal court here, to-day discharged 
John Lally, who was charged with stealing a cabbage from a 
neighbor's lot. 

Before any testimony was heard Lally 's lawyer raised 
the point that the defendant could not be charged with the 
larceny of personal property when he had dug up the cabbage 
and walked off with it. 

Judge Johnson took this view of it, deciding that the 
vegetable was part of the real estate, and that a civil and not 
a criminal action should have been started. 

Had Lally taken the cabbage after it had been severed 
from tiie realty, he would have been guilty of larceny. 

DECIDES AGAINST NEW CONTROLLERS 

Erie, Pa., Feb. 3. — Judge Paul A. Benson, in common 
pleas court here to-day, handed down a decision by which the 
county commissioners were instructed to hand over the books 
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of the county to the auditors for audit, instead of to the new- 
ly elected county controller. This decision, if upheld by the 
higher courts, it is said here, will drive out of office every 
controller elected last November under the act of March 27, 
1913. In his decision, Judge Benson said: 

*'We are of the opinion that the provisions of the act of 
1895, as amended by the act of March 27, 1913, should be 
construed as prospective and to take effect on the expira- 
tion of the terma of the present county auditors." 

WASSON GOT NO FEES FROM AUDITOR GENERAL 
Payments were made before Powell took office, Stranahan 

writer. 

Explains his remarks. 

Harrisburg, Pa., Feb. 3, 1914. 

James A. Stranahan, of this city, to-day sent a letter to 
A. W. Powell, auditor general, which completely clears up an 
incident that threatened last week to become serious. 

Mr. Stranahan made a statement in court, Which was 
published as meaning that, since Powell took office, H. G. 
Wasson, of Pittsburgh, had received about $16,000 in fees 
from the state, under the act of 1911, regulating the employ- 
ment of special counsel in escheat cases. Mr. Stranahan notes 
in his letter that the fact is that Mr, Wasson got something 
more than $14,000, but that this was spread out over several 
years before Powell took office. 

**My remarks were not intended as a reflection on Mr. 
Wasson," said Mr. Stranahan 's letter, ''as it is to be pre- 
sumed he was entitled to all he received. There was no room 
for any inference in my remarks to the court for any reflec- 
tion upon you or the administration of your office." 

As for Powell's administration, Mr. Stranahan says^ 
''There is not the remotest ground for any criticism or com- 
plaint." 



Digitized by 



GoogI( 



222 justices' LAW REPORTER 

MAGISTRATE HELD FOR RETAINING SPEED PINES 

C. Scott Riekards, of Prospect Park, accused by Dela- 
ware County Auto Club. 

Row during hearing. 

Lawyers pass lie and near fist-fight — result of book sale. 

After a stormy hearing in the oflRce of Magistrate Don- 
nelly at Lansdowne yesterday, ^lagistrate C. iScott Riekards, 
of Prospect Park, was held in $500 bail for court, chained 
^dth embezzling fines collected from motorists. The prosecu- 
tion was brought by J. H. Weeks, president of the Automobile 
Club of Delaware County. 

It is alleged that Riekards fined several automobile 
owners for alleged violation of the speed laws and that the 
money was not turned into the state treasury. 

At the hearing, Hiram Hathaway, Jr., a Media lawyer, 
representing Riekards, asked Magistrate Donnelly to dismiss 
the case. That started the fireworks, and before peace was 
re^ored, the lie had been passed half a dozen times and fist 
fights were narrowly averted. 

Finally when ]Magistrate Donnelly said he wouldn't dis- 
miss the proceedings, counsel for Hathaway calmly informed 
the ** judge" that his client would waive a hearing. "You 
might have been gentlemen enough and told us you would 
waive a hearing and saved us the expense of bringing wit- 
nesses here from Harrisburg," hotly commented Thomas TL 
Hall, lawyer for the automobile club. 

In addition to prosecuting Riekards on the embezzle- 
ment charge, Weeks accuses him of promoting the sale of a 
book in which he is personally interested, by warning automo- 
bile owners of possible fines they may incur for offenses, such 
as failure to blow horns at comers, and then sending an agent 
to the same men with a proposition that they subscribe for 
the book. 
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Rickards asserted he had been engaged to write an 
article on automobile offenses and their punishment, to be 
published in a book that is projected by the State Magis- 
trates' Association. 

In that connection Mr. Weeks made public last night a 
letter from H. H. Brownmiller, secretary of the State Mag- 
istrates' Association. It follows: 

**0n January 20 the association met at Pottsville, Pa., 
and passed the following resolution : 

" 'Resolved, That it is the sense of the State Mafrfstrates' 
Association that we heartily condemn the alleged methods and 
practices used in forcing advertisements by C. Scott Rickards 
in the publication of a book entitled ''Minor Judiciary of 
Pennsylvania"; and be it further 

" 'Resolved, That this association disclaims and repudi- 
ates all responsibility for publication of said work.' " 
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Commonwealth v. Rapp 

PLATlNa BASE BALL ON THE SABBATH DAY — ^PAYMENT OF FINE 

AND COSTS UNDER DURESS — CONSTITUTIONAL LAW — 

WORLDLY EMPLOYMENT — SPORTS AND DIVEBSIONS 

Where it appears by the transcript that when the Justice 
"proceeded to make oat a commitment of the defendant," after 
the defendant had refused to pay and had tendered a recogni- 
sance in an appeal and paid the fine and costs "under protest," it 
is held that the payment was made under such circumstances as 
constituted duress, and was, therefore not a voluntary one. 

Playing base ball on Sunday held to be a sport or diyersion 
in violation of the Act of April 22, 1794, 8 Sm. L., 177. The Act 
of April 22, 1794, 3 Sm. L., 177, is not unconstitutional. 

A public game of base ball, played by a number of people, 
and usually attended by spectators, held to be a worldly employ- 
plojrment under the moral ideal of "the right to rear a family with 
a becoming regard to the institutions of Christianity, and with- 
out compelling them to witness hourly infractions of one of its 
fundamental laws." 

No. 37, September Term, 1912, Common Pleas of Bucks 
County. 

Certiorari. 

Howard I. James and Franklin Gilkeson, Attorneys, cer- 
tiorari. 

George Bradford Carr, Attorney, contra. 

Opinion by Ryan, P. J., July 8, 1913. 

OPINION 

The transcript of the justice shows that upon informa- 
tion and complaint the exceptant, with others named, was 
charged ''with Sabbath breaking by the use and practice of 
the unlawful sport or diversion of playing base ball on Sun* 
day, June 30th, 1912, on the base ball grounds in Bristol 
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Township, near Bristol Borough, in the County of Bucks, 
State of Pennsylvania, between the hours of 3.30 and 4.30 
o'clock P. M., in violation of and contrary to the provisions 
of an act of assembly of the State of Pennsylvania, entitled 
an act for the suppression of vice and immorality, and un- 
lawful gaming, and to restrain disorderly sports and dissipa- 
tion, passed April 22nd, 1794." The record further shows the 
trial and conviction of the defendant, upon the charges pre- 
ferred, and the imposition of a fine of four dollars and liie 
costs of the proceeding, or, in default of the payment thereof 
etc., a sentence to imprisonment for six days in the county 
prison. It also appears by the transcript that wh^i the jus- 
tice ''proceeded to make out a commitment of the defendant," 
after the defendant had refused to pay and had tendered a 
recognizance in an appeal, the latter paid the fine and costs 
"under protest." While the question is not raised here, we 
are of the opinion that the payment was made under such cir- 
cumstances as constituted duress and was therefore not a vol- 
untary one. The exceptant is consequently not precluded 
from this remedy by such payment. While seventeen excep- 
tions have been filed to the record in this case, the first eight 
have been abandoned and are therefore not considered. The 
fourteenth exception complains that the exceptant was 
charged jointly with others therein named and that the jus- 
tice held separate hearings ''and thus imposed upon the de- 
fendant illegal, unjust and unlawful costs." While the 
transcript shows that the exceptant and others were charged 
jointly and a warrant was issued thereon, the record dis- 
closes the arrest, trial and conviction of the exceptant alone. 
As there is nothing else before the court to sustain this al- 
legation, the exception must be dismissed. The facts that 
it alleges cannot be assumed. The fifteenth exception avers 
that "the record of the justice does not set out the section of 
the Act of Assembly alleged to have been violated and for 
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which the fine was imposed." It will appear from the above 
quoted extract from the transcript, that the act is referred 
to by its title and the date of its enactment. This, we think, 
is sufficient. The sixteenth exception declares ''that the 
record does not describe any specific act done by the defend- 
ant in such manner as to show that it is within the class of 
acts declared to be unlawful by statute.'* This too is with- 
out merit. The exceptant is charged with violating the act 
in question **by the use and practice of the unlawful sport 
or diversion of playing base ball on Sunday." The evidence 
included in the transcript shows that witnesses testified that 
they saw him play in a game of baseball on the grounds known 
as Persimmon Park in Bristol Township. This is sufficiently 
specific to indicate the act he committed. The question of the 
justice's jurisdiction is raised by the ninth, tenth, eleventh, 
twelfth, thirteenth and seventeenth exceptions, which, in sub- 
stance, aver that to play base ball upon Sunday is not per se a 
violation of law (1) because the Act of April 22, 1794, 3 Sm. 
L., 177, Purdon's Digest, 13th Ed., Vol. 4, P. 4485, is uncon- 
stitutional and (2) because it is not within the prohibitions of 
that act to play said game on that day of the week. The first 
objection is without foundation Counsel for the exceptant 
contends that the title of the Act of 1794 does not comply with 
the provisions of Section III of Article III of the Constitu- 
tion of 1874, which is as follows; "No bill, excepx general ap- 
propriation bills, shall be passed containing more than one 
subject which shall be clearly expressed in its title." It is 
evident from the language employed that this limitation was 
intended to be imposed upon the Oeneral Assembly in the 
enactment of future legislation. It is not retroactive in ef- 
fect. The Constitution of 1790 contained no such provision, 
and it was not until 1864 that the Constitution of 1838 wa« 
substantially so amended. Whether the title to the Act of 
1794 is open to the criticism, which counsel makes is there- 
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fore unimportant. The other objection raised^ that the act 
committed by the exceptant is not a violation of the Act of 
1794, will be considered next. The title of the statute is at 
follows: **An act for the prevention of vice and immorality 
and of unlawful gaming and to restrain disorderly sports and 
dissipation." Its preamble and first section are as follows: 
'^ Whereas the act of assembly entitled 'An act for the pre- 
vention of vice and immorality, and of unlawful gaming and 
to restrain disorderly sports and dissipation/ passed Hie 
twenty-fifth of September, one thousand seven hundred and 
eighty-six, will soon expire by its limitation, and it is proper 
and requisite to continue or supply the same, with certain ad- 
ditional alterations and amendments, the better to secure the 
execution thereof: Therefore 

Section 1. That from and after the first day of August 
next, if any person shall do or perform any worldly em- 
ployment or business whatsoever on the Lord's Day, common- 
ly called Sunday, works of necessity and charity only ex- 
cepted, or shall use or practice any unlawful game, hunting, 
shooting, sport or diversion whatsoever, on Hie same day, and 
be convicted thereof, every such person, so offending, shall, 
for every such offense, forfeit and pay four dollais, to be 
levied by distress ; or in case he or she shall reiuse or neglect 
to pay the said sum, or goods and chattels cannot be found, 
whereof to levy the same by distress, he or she shall suffer 
six days imprisonment in the house of correcuon of the pro- 
per county: Provided always, That nothing herein contained 
shall be construed to prohibit the dressing of victuals in pri- 
vate families, bake-houses, lodging-houses, mns, and other 
houses of entertainment, for the use of sojourners, travellers 
or strangers, or to hinder watermen from landing their pas- 
sengers, or ferrymen from carrying over the water traveUeta, 
or persons removing with their families, on the Lord's Day, 
commonly called Sunday, nor to the delivery of milk, or the 
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necessaries of life, before nine of the clock in the forenoon, 
nor after five of the clock in the afternoon, of the same day/' 

vThe act contains thirteen sections. The lourth section 
regulates the form of procedure under its provisions. Only 
the first and fourth need be considered here, ''f he question 
of the justice's jurisdiction here raised involves the con- 
struction of the words **or shall use or practice any unlaw- 
ful game, hunting, shooting, sport or diversion whatsoever, 
on the same day." Do they constitute a prombition of the 
playing of the game of base ball on Sunday t It is contended 
by the learned counsel for the exceptant that the word ''un- 
lawful" qualifies the words ''hunting, shooting, sport or di- 
version" as well as "game" and that only such game, hunt- 
ing, shooting, sport or diversion as is unlawful at any time is 
mthin the meaning of the statute. Such a construction would 
render the statute superfluous. Why prohibit by this act 
the practice upon Sunday of those things already prohibited 
altogether by some other statute t The word "unlawful" 
may not be well chosen and applied in this connection, but we 
cannot accept the construction contended for as it would nar- 
row the operation of the law within what the legislature evi- 
dentiy intended. It is the apparent purpose of this act to 
preserve the sanctity of the Sabbath. It embodies the idea of 
Sabbath observances that prevailed at the time of its enact- 
ment. The interpretation of the spirit and purpose of the 
Act of 1794 is declared in Johnston v. The Commonwealth, 
22 Pa., 102, by Woodward J. in the following explicit lan- 
guage: "Our fathers, who planted in our fundamental law 
the assertion of those immortal truths, that all men have 
a natural and indefeasible right to worship Almighty Ood ac- 
cording to the dictates of their own consciences, that no man 
can be compelled to attend, erect, or support any place of 

public worship ; and that no human authority can 

in any case whatever control or interfere with the rights of 
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conscience; enacted also, the statutes of 1705, 1786, and 1794, 
for the suppression of worldly employments on Sunday. So 
far from conflicting with those invaluable rights of conscience, 
they regarded such statutes as indispensable to secure them. 
It would be a small boon to the people of Pennsylvania to 
declare their indefeasible right to worship God according to 
the dictates of their consciences, amid the din and confusion 
of secular employments, and with desecrations on every hand 
of what they conscientiously believe to be hallowed time. 
These statutes were not designed to compel men to go to 
church, or to worship God in any manner inconsistent with 
personal preferences; but to compel a cessation of those em- 
ployments which are calculated to interfere with the rights 
of those who choose to assemble for public worship. The day 
was set apart for a purpose, and the penal enactments guard 
it, but they leave every man free to use it for that purpose 
or not. If he wish to use it for the purpose designed, the law 
protects him from the annoyance of others — ^if he do not, it 
restrains him from annoying those who do so use it. Thus 
the law, without oppressing anybody, becomes auxiliary to 
the rights of conscience. And there are other rights, inti- 
mately associated with the rights of conscience, which are 
worth preserving. The right to rear a family with a be- 
coming regard to the institutions of Christianity, and without 
compelling them to witness hourly infractions of one of its 
fundamental laws — ^the right to enjoy the peace and good 
order of society and the increased securities of life and prop- 
erty which result from a decent observance oi Sunday — ^the 
right of the poor to rest from labor, without diminution of 
wages, or loss of employment — the right of beasts of burthen 
to repose one-seventh of their time from their unrequited toil 
— these are real and substantial interests which the legisla- 
ture sought to secure by this enactment; and when has legis- 
lation aimed at higher objects! If we doubted the policy of 
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the statute^ it would nevertheless be onr sworn duty to ad- 
minister it faithfully; but with a profound conviction of its 
wisdom and value, we are resolutely opposed to a course of 
judicial construction, that would cheapen its demand and im- 
pair its power for good." 

This view! of the law is confirmed and emphasized by 
Chief Justice Lowrie in Commonwealth vs. Nesbit, 34 Pa., 403, 
where speaking for the Supreme Court, he says: ''Let us in- 
quire why people are forbidden to carry on their worldly 
business on the Sabbath t Our brother Woodward has already 
shown, that it is in order that people may devote the day to 
rest, and to the worship of God : Omit vs. Commonwealth 9 
Harris 432; Johnston vs. Commonwealth 10 Id. 111. Our 
first law on this subject was the 36th of the laws agreed upon 
in England, May 5th, 1682, which declares the purpose to be 
''for the ease of creation, and that people may the better dis- 
pose themselves to worship God, according to their under- 
standings." The very first law of the first General Assembly 
of Pennsylvania was on this subject, and was passed at 
Chester, December 7th, 1682. It declares, that "for the ease 
of creation, people shall abstain from their usual and common 
toil and labour, that they may the better dispose themselves 
to read the scriptures of truth at home, and frequent meet- 
ings of religious worship." This law was re-enacted in 1700, 
and again in 1705, in nearly the same words. These re- 
enactments were, doubtless, rendered necessary by repeals 
in council. The English statute which served, in some meas- 
ure, as a model for all these, was passed in 1676 (29 Car. 2, 
c. 7), and goes much further, for it requires people to observe 
the day, "by exercising themselves in the duties of piely and 
true religion, publicly and privately." 

"We are not forgetting that the public acts of our Penn- 
sylvania ancestors abound with declarations in favour of 
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liber^ of oonscience, and that some regard these declarations 
as inconsistent with the Sunday laws. But a little reflection 
shows, that they indicate the moral ideal to which all govern- 
ment ought to approach as nearly as possible, rather than a 
positive principle of legislation. And in applying such de- 
clarationsy we m;ust bear in mind, that they proceeded from 
an eamestiy Christian iieople, and must receive a practical 
interpretation." 

While the cases in which the Supreme Court thus in- 
terpreted the Act of 1794 involved, in each instance, the ques- 
tion whether certain business was ''worldly employment" 
within the meaning of the statute, its declaration of the in- 
tent and purpose of the legislature in enacting the law must 
be accepted here and must control the decisK)n of the ques- 
tion before the court: Is the playing of base ball, at a public 
park or place, even if free from circumstances that would 
make it a public nuisance, consistent with that observance of 
the Sabbath which the legislature contemplated when it en- 
acted this law! Not only was all worldly employment, with 
certain exceptions, forbidden on Sunday, but tor the same 
reasons the "use and practice of any unlawful game, hunt- 
ing, shooting, sport or diversion whatsoever was also pro- 
hibited. This was because Sunday was recognized not only 
as a day of rest but as a day of worship and religious ob- 
servance as well. If it was the purpose of the act, as Wood- 
ward J., in Johnston v. The Commonwealth, supra, declares 
"to compel a cessation of those employments which are cal- 
culated to interfere with the rights of those who choose to 
assemble for public worship," it was as certainly the legisla- 
tive intent to prohibit those games, sports and diversions 
which have the same effect. Nor does it appear that the 
legislature intended to except some diversions from its pro* 
hibition. The use or practice of any unlawful game, hunting, 
shooting, sport or diversion whatsoever is forbidden. This 
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language is not ambigaous. The reasoning of Woodward, J., 
above quoted is as applicable to a public game played by a 
number of people and usually attended by spectators, as to 
worldly employment, when he declared "the right to rear a 
family with a becoming regard to the institutions of Christ- 
ianity, and without compelling them to witness hourly in- 
fractions of one of its fundamental laws" to be one of the 
real and substantial interests which the legislature sought to 
secure by this enactment. As long as this law remains upon 
the statute book unchanged it will be the duty of fhe courts 
to enforce it in the light of the Supreme Court's interpreta- 
tion of its spirit and purpose. *'Whilst • • • • • this Act of 
Assembly remains unaltered by the legislature, it is not to be 
frittered away by judicial legislation." Johnston vs. The 
Commonwealth supra. The power to alter, amend or repeal 
it rests with the legislature alone. W<e conclude that in this 
case the exceptant was charged with a violation of the Act 
of April 22, 1794, which charge was sustained by the evidence 
set forth in the record, that the justice had jurisdiction in the 
premises and that the record discloses no reversible error. 

And now, to wit, July 8, 1913, all the exceptions to this 
record are dismissed and the judgment of th€ justice is af- 
firmed. 
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HBAUTH BOARD— BOBOUOH OOUNdL — SALARY OF 
HBAI/TH OFFICER 

Where a health officer, who Ib a member of the Board of 
Health, qualifiee and serres as auch with the full knowledge and 
approval of the town council, he is entitled to the salary fixed 
for senrices of health officer, even while serving as a member of 
the Board of Health. 

The penal Statute of March 31, 1860, P. L. 382, Sec. 66, 
does not extend to a health officer, so as to prohibit him from 
receiying a salary from the municipality. 

Quaere. Is it against public policy for a member of the 
board of health to be elected its health officer, where there is no 
legislation on the subject? 

Act of May 23, 1889, P. L. 273, and May 11, 1893, P. L. 44, 
distinguished and explained. 

No. 148, April Term, 1914, C. P. of Jefferson County. 

Case stated. 

Charles Corbet, Attorney for Plaintiff. 

Raymond E. Brown, Attorney for Defendant. 

Opinion by Reed, P. J., March 6, 1914. 

OPINION 

The plaintiff, a competent physician duly appointed a 
nxember of the board of health, was elected by the board as 
its health officer, and his salary fixed by it. His election at all 
times was effected by the votes of the other members of the 
board, and without solicitation on his part. After his election 
he gave bond and qualified for the discharge of the duties 
of such officer, and he regularly served as a member of the 
board, and as its health officer, continuously from tne date 
of his original appointment, July 15, 1909. to October 24, 
1913. The salary fixed for his services as health officer was 
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the same as had been paid his predecessor, who, as a member 
of the board, had served in the capacity of its health officer 
from 1894 to 1909 at a salary of $1.00 for each mspection, 
posting of placards to mark infected houses and places, ana 
disinfecting nouses and places infectea wiin contagious and 
infectious diseases. All this was with full knowledge and ap- 
proval of the town council and its president, and appropria- 
tions to meet the expenditures of the board were made by 
the council from year to year as required by law, and the 
salary of the plaintiff as health officer was paid thereout in 
full imtil January 1, 1913, when a question arose as to the 
right of the defendant borough to compensate the plaintiff 
for services as health officer while serving as a member of the 
board of health. The defendant admits that the plaintiff per- 
formed the services for which compensation is claimed with- 
out notice or knowledge of any intention on its part to with- 
hold payment therefor; also that the charges are fair and 
reasonable, and expresses a willingness to pay the plaintiff's 
claim if authorized by law to do so. The claim made is for 
services rendered as health officer while serving as a member 
of the board under the Act of May 11, 1893, P. L. 44. 

The board of health is not a corporation or public in- 
stitution within the meaning of section 66 of the Act of March 
31, 1860, P. L. 382; nor is its health officer within the classi- 
fication of persons prohibited by this section from being an 
officer subordinate to the president and directors of any cor- 
poration, municipality or public institution, who shall re- 
ceive a salary therefrom. The statute referred to is a highly 
penal one and cannot be extended by implication to corpora- 
tions or officers not named, or that are no ejusdem generis 
with those named. Trainer v. Wolfe, 140 Pa. 279 ; Common- 
wealth ex rel. v. Erickbaum, 199 Pa. 351. See Commonwealth 
V, Witman, 217 Pa. 411, which interprets the phraseology of 
this 66 section of the Act of 1860. 
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The board of health is an agent or arm of the munici- 
pality extended for the preservation of the public health. It 
has no inherent powers of its own, but in its organized capa- 
city has eertain powers and duties conferred upon it bj 
statute. These it may exercise for the public good. Its duties, 
however, are largely ministerial, and its personnel may be 
changed from time to time at the pleasure of the appointing 
power Inasmuch as the Act of 1893, authorizing the appoint- 
ment of the board of health, and prescribing its duties and 
powers, left the board free to elect one of its members a health 
officer and to fix his salary, I am not disposed to hold, on the 
ground of public policy, that where the salary fixed has been 
honestly earned it may not be collected from the municipality, 
especially where the municipality has been paying it for a 
number of years and has given no notice of its intention to 
cease paying until after the services claimed for had been ren- 
dered. In my opinion the action of the board in this matter 
is not so manifestly injurious to the public interest as to re- 
quire a declaration that it is contrary to public policy and 
therefore without legal effect. If the legislation on the sub- 
ject had been silent, the courts might have been free to hold 
that it was contrary to public policy for a member of the 
board to be elected either secretary or health officer. But not 
so when the legislature left out of the Act of 1893 the words 
**not of their body," which appeared in the Act of 1889 in re- 
ference to the election of a secretary, as this was tantamount 
to saying that in boroughs a member of the board might be 
elected to these respective offices. Moreover when the act 
further provided that the secretary and health officer should 
be paid a salary to be fixed by the board, it is not permissible 
for the courts to say in the face of this legislation that the 
salary so fixed shall not be paid. Quaere. Is it against pub- 
lic policy for a member of the board of health to be elected its 
health officer where there is no legislation on the subject t 
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The acts of the board, however, which is a mere instra- 
mentaUty of the borough for the protection of the public 
health, are the acts of the municipality itself, and it must be 
borne in mind that the claim of the plaintiff is not for extra 
services as a member of the board, but for services as its 
health officer performed at a fixed salary approved and rati- 
fied by the municipal authorities making appropriations year 
after year for its payment, and who now admit that the ser- 
vices claimed for were performed with their knowledge and 
assent and are reasonably worth the amount charged. Non 
constat that this is not such ratification of the action of the 
municipal agent as to make the defendant liable upon a quan- 
tum meruit for the plaintiff's demand. 

And now, March 6, 1914, in accordance with the forego- 
ing opinion, and the facts stated, judgment is directed to be 
entered in favor of the plaintiff and against the defendant for 
the sum of three hundred and forty one and thirty-five one 
hundredths ($341.35) dollars, with costs of suit. 
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Commonwealth of Pennsylvania, County of West- 
moreland, Borough of Irwin v. R. L Wilson 

SPEED UMIT — AUTOMOBILES — ^BOBOUGH OBDINAKCES 

A borough cannot, under the Act of April 27, 1909, P. Ij. 
265, have a valid ordinance "fixing a rate of speed lower than 
that permitted by said Act." 

A conviction for violation of the speed limit cannot be sus- 
tained where the Justice's record falls to disclose the terms of the 
ordinance fixing the ''epeed limit of the borough. ** 

No. 291, August Term, 1913, Common Pleas of Westmoreland 
County. 

Certiorari. 

D. C. Ogden, Attorney for Appellant. 

Opinion by McConnell, J., October 4, 1913. 

OPINION 

If the defendant had been convicted of an offense against 
an ordinance of the Borough of Irwin, we do not know from 
this record what the terms of that ordinance are or whether 
the fine imposed is authorized by it or not. We cannot be 
sure whether the defendant has been convicted of an offense 
under the Act of April 27, 1909, P. L. 265 inasmuch as the 
only testimony that seems from the record to have been given 
is: ''That motor car with license No. 62044 between 4:20 and 
5 o'clock P. M. going West did exceed the speed limits of 
the borough, v^hich is 12 miles an hour." 

If the proceeding was under the Act of April 27, 1909, P. 
L. 265, the mode of procedure would be by ''summary con- 
viction" — a form of criminal action conducted in the name 
of the Commonwealth, and from such summary conviction an 
appeal to the Court of Quarter Sessions is authorized by the 
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Commonwealth of PeniiBjlvaata, Cotmtj of Weitmoreland, 
Borough of Irwin, r. R. I*. Wilson. 

18th section. Whether this proceeding whs being conducted 
in the name of the Commonwealth, or in the name of the bor- 
ough in a suit for the penalty prescribed by one of its ordi- 
nances, is impossible to tell, inasmuch as the names of both 
the Commonwealth and the borough are used in the caption 
designed to give the names of the parties to the action. The 
name of the ** County of Westmoreland" is also given therein, 
as if it had been thought that it might be a proper party. The 
beginning of the Bui^ess* record is to this effect: **And now 
May 30, A. D. 1913, R. L. Wilson charged on oath of C. A. 
Livingstone with exceeding speed limit. That the above named 
defendant's motor car with license No. 62044 past through the 
Borough of Irwin exceeding the speed limit of the Borough 
and violating sec. 14 of an Act of Assembly of 1909, April 
27, P. L. 265." 

As stated above, the ordinance or the substance thereof 
is not given in the record. In the entry of judgment it is 
said that the Borough's speed limit is ''12 miles an hour." 
But the charge as originally made, according to the excerpt 
last above given, seems to incorporate an allegation of a viola- 
tion of section 14 of the Act of April 27, 1909, P. L. 265. We 
know that there cannot be a valid ordinance ''fixing a rate of 
speed lower than that permitted by this Act" — ^for the 15th 
section of the Act expressly so says. Section 14 says: "No 
person shall drive a motor vehicle at a rate of speed exceed- 
ing one mile in two and one-half minutes," — ^that is, twenty- 
four miles an hour. But this record says the ordinance fixes 
twelve miles an hour as the rate. That would be less than the 
statute has fixed, and it would, therefore, be invalid, unless 
it is saved by the proviso to section 15, which reads as follows : 
"Provided, That the local authorities having charge of any 
of the highways may, in dangerous, congested, or built up por- 
tions, place signs marked 'Danger, run slow,' and at these 
places the speed limit shall not exceed the rate of a mile in 
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Goxnmonwealth ot PennB-ylvaala, Cooaty of Westi&oreliuid, 
Borougb of Irwin, y. R. U Wilson. 

five miinutes; the said edgns to be plainly legible, and the let- 
ters to be not less than five inches in height/' In such a 
case as this proviso describes, it would, therefore, be posable 
to have a valid ordinance with as low a speed limit as the 
record says the ordinance prescribes — ^but such ordinance, to 
be valid, must .be made to apply only under the exceptional 
condition mentioned in the proviso. There is notmng in this 
record to show that the ordinance has only such limited ap- 
plication. There is nothing in the record to show that there 
were any ''danger" signs, lettered in the mode mentioned in 
the Act; nothing to show that the ordinance applied only in 
''dangerous, congested or built up portions'* wnere such signs 
had been previously placed. It must so appear, in order that 
we may know that there has been a lawful conviction. If the 
ordinance provides that, in general, and under all circum- 
stances, the rate of speed shall not exceed 12 miles an hour, 
it violates the law. 

The best that we can make out of this record is that it 
does not so violate the statute. Had the ordinance, or the 
substance thereof been given in the record, it might not show 
any violation. But we must, in a case like the present, see 
that the lawfulness of the conviction is manifested by what is 
expressly said in the record. The first, third, fourth, fiiftfa, 
sixth and seventh specifications of error are sustained and the 
proceedings of the Burgess are reversed and set aside. 
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Walter M. Ostrander v. Morris W. Wolf 

I^SOBATED CLAIM — ^ATTEST — SERVICE OP COPT OP PLAINTIPP'S 
STATEMENT*— DESIGNATION OP OFFICE OP J. P. 

The Judgment of the Justice must be set aside, if he does 
not attest the copy of the plaintiff's statement served upon the 
defendant to be a true and correct copy of the statement filed, in 
accordance with the Act of July 7th, 1879, P. L. 194. 

If the copy is not served in the manner prescribed, the Act 
of 1879 does not apply and the plaintiff must appear in per- 
sofn, or by a«:ent, and substantiate his claim by proof. 

No. 25, March Term, 1913., C. P. of Montgomery County. 

Certiorari. 

G. Von Phnl Jones, Attorney for Plaintiff. 

Miller and High, Attorneys for Defendant. 

Opinion by Weand, J., June 2, 1913. 

OPINION 

This was a snit before a Justice of the Peace to recover 
from the defendant the value of 38 poplar trees growing on 
land of plaintiff, which he alleges were cut down and sold by 
defendant, who was engaged in opening a road through plain- 
tiff 's land. 

The summons and statement of claim were served on 
defendant, who did not appear 

Judgment was rendered against the defendant who then 
issued a certiorari, and the <ease came before us on exceptions, 
which are : 

1 The judgment of the Justice should be set aside be- 
cause the summons served upon defendant requires him to 
appear "before the subscriber, one of our justices in and for 
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Walter M. Oftrander ▼. Morris W. Wolf 

said Connly, at his ofSce in to answer &c./' and 

the summons did not give the location of the office of the 
justice, who, as a matter of fact, has two offices in the town- 
ship, one at Glenside and the other at Ogontz. 

There are no depositions to support the assertion that 
the Justice has two offices, and the original summons does 
say ' ' at his office in Ogontz. ' ' The summons served, however, 

does say at his office at leaving location blank 

and it also says ''Witness our said Justice at Ogontz/' We 
take judicial notice that '.'Ogontz" is a village of this county 
and defendant could not have failed to find him. 

We think the exception is without merit but we do not 
rest our conclusion on that i)oint alone. 

2. The judgment of the Justice must be set aside be» 
cause the Justice did not attest the copy of the plaintiff's 
statement served upon the defendant to be a true and cor- 
rect copy of the statement filed, in accordance with the Act of 
Assembly in such case made and provided. 

The constable returned that he had "served the within 
statement of plaintiff's claim against defendant, by handing 
a true and attested copy thereof to him personally." 

It was agreed by the parties that the copy served on 
the defendant bears no attestation of the Justice, although 
the constable swears it mas attested. The paper proves 
itself and contradicts the constable. 

The Act of July 7, 1879, P. L. 194, provides, inter alia, 
"If the plaintiff shall file as aforesaid an affidavit setting 
forth a full and detailed statement of the same, it shall be 
the duty of the justice, alderman or magistrate to make a 
copy of such affidavit, duly certify the same, and deliver 
it to the constable to whom the summons is issued, which 
certified copy shall be served at the time and in the manner 
that service is made of the summons in the case." 
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Walter M. Oftrander r. MoriiB W. Wolf 

It would appear, therefore, that before defendant is 
properly in Court he nmst be served with certified copies 
of smmnons and statement, and that the one is as ^^weptifJ 
as the other. 

In Bosworth vs. Mangan 10 Eolp 332, it was held ''In 
order to warrant a justice in entering judgment under para- 
graph 2 of the Act of July 7, 1879, P. L. 194, a certified 
copy of plaintiff's affidavit of claim must be served on 
the defendant at the time and in the manner that service is 
made of the summons and this must appear of record. 

If the copy is not served in the manner prescribed, then 
the Act of 1879 does not apply and the plaintiff must 
appear in person or by agent and substantiate his claim by 
proof.'' 

See also Abbey vs Young, 6 Kulp 327; Jersey Creme 
Co. vs. Jones Bros., 1 Westmoreland Law Journal, 192. 

In the case we are deciding ''Parties failed to appear. 
Plaintiff is represented by sworn statement of claimi^" and 
"Judgment for want of an affidavit of defence." 

And now June 2, 1913, judgment reversed. 

It will be noticed that the affidavit of claim must be 
attested by the Justice, but the summons must be attested 
by the constable. See Myers vs. Miller, et al., 9 J. L. B. 67 ; 
Ford vs. Hannon, 9 J. L. B. 220; Jones vs. Irwin, 10 J. L. 
B.54. « 
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TIMELY CRITICISM TO DRIVERS OP AUTOMOBILES 

We are indebted to D. M. Yerkes, Esq., of Millboume 
Borough, Delaware County, for a transcript of his record in a 
suit instituted upon the information of a police officer, charg- 
ing violation of the speed law under the Act of July 7, 1913, 
P. L. 672, regulating motor vehicles etc. The justice ex- 
presses an opinion in which all law-abiding citizens will no 
doubt concur. He calls attention to the feeling of great un- 
rest among automobilists because they are not allowed to run 
their cars to suit personal whims. He suggests that if the 
automobile clubs would start a campaign of education on the 
running of cars it might save many persons from answering 
charges of violations of the law in the justice's courts. It is 
further suggested by him that the rear light should be so af- 
fixed to the car as to shine on the registration tag, and not 
be so affixed so as to render it impossible to read the same. 
Most automobile clubs, he observes, would rather enter into a 
campaign of vilification of magistrates and police officers than 
to aid in the suppression of the unlawful operation of motor 
vehicles. 



A record which was sustained in the Court of Quarter 
Sessions, at Media, Delaware County, Pa. 

conimonweaith mx g^jp charge of violating laws relating 

fleer ^°"*^* ^' to operation of motor vehicles under the 
▼»• Act of July 7, 1913 P. L. 672. 

Joseph BC Rltter, 

II mi£^ pi!' James Conley, Police Officer being 
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No. 99% 
8tAU of Pa. 
County of DoL M. 



Justloe 

Info. 60 

Warrant 50 

Hearing 76 

Continuance \ .26 

Oatha (8) SO 

I>oc. T e 8 tl - 

mony 76 

Rec. oonvio- 

tlon 36 

Bnteringr 

Judgment .. .60 
Constable 

Warrant ..$1.00 



Jan. 10. m4. 



Jan. 16. 1S14. 



Jan. 80. 1914. 
4.16 P. ]£ 



Jan. SO. 1914. 



duly sworn according to law deposes and 
says that on Thursday Jan. 1, 1914, at or 
about 3.30 p.m. on West Chester Pike, 
Millboume, Del, Co., Pa., a motor cycle 
was going east bearing a 1914 Pa. Regis- 
tration tag, No. 093, and was going at a 
rate of speed greater than twenty-four 
miles an hour with muffler open being con- 
trary to Sections 13 and 14 of Act of As- 
sembly approved July 7, 1913, Wherefore 
he prays that a warrant issue for the ar- 
rest of the said Joseph M. Bitter. 

JAMES CONLBT 

Subscribed and sworn to before me 
this tenth day of January A. D. 1914. 

D. M. YBRKES, 
Justice of the Peace. 
Commission expires first Monday in Jan- 
uaiy, 1920. 

Warrant issued Jan. 10, 1914, return- 
able forthwith. 

Notice in writing mailed to defendant 
to appear at 5 P. M. Jan. 15, 1914. 

Defendant 'phoned and asked for con- 
tinuance until Jan. 30, 1914, 4 P., M. 
which was granted. 

Commonwealth witness and defendant 
appeared. 

Officer James Conley of Millboume 
Borough being duly sworn says that he is 
a police officer of the Borough of Mill- 
boume; that on Jan. 1st, 1914, at about 
3.30 P. M. while on duty as an officer in 
the Borough of Millboume his attention 
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was attracted to a young man astride of a 
motor cycle going Eastward on the West 
Chester Pike, within MiUbonme Borongh, 
that his registration number was No. 093; 
and that he was operating the motor cycle 
at a greater rate of speed than 24 miles an 
hour; that he timed the motorist over a 
measured course with a stop watch of 1-16 
mile in 6 seconds which equals 37 1-2 miles 
an hour, and that he identifies the defend- 
ant as the operator of the motor cyde. 

Joseph M. Ritter being duly sworn 
says that he resides at 252 W. Hortter St., 
Germantown, County of Philadelphia, Pa., 
and that he owns a motor cycle and that 
the registered number is No. 093 of 1914 
and that he occasionally operates his 
motor cycle through the Borough of Mill- 
bourne, County of Delaware, but that on 
Jan. 1st, 1914, in the afternoon he was at 
a theatre; that he would not operate his 
machine at the rate of speed which the of- 
ficer charges because he knows that it is 
dangerous and that the trolley cars cross 
the West Chester Pike at the extreme 
west end of the Borough of Millboume; 
that he has seen the trolleys crossing said 
Pike and for that reason is exceptionally 
careful ; that he has not operated his motor 
cycle through said Borough within the 
last past three months. 

Mrs. Caroline W. Bitter being sworn 
says that she resides at 252 W. Hortter St» 
Oemrantown, Pa., and that she is the 
mother of the defendant; that she does not 
know of her own knowledge that her son 
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attended the theatre, bat she is reasonabl7 
sure that the motor eycle was in the stable 
in rear of their dwelling. 

And now Jan. 30, 1914, after carefully considering the 
evidence as above, I find the defendant Ouilty as charged and 
sentence him to pay the som of Twenty-five Dollars ($25.00) 
and costs. 

And now Jan. 30, 1914, Defendant files notice of Ai>- 
peal, and now Jan. 30, 1914, defendant held in his own re- 
cognizance in the sum of $100.00 and enters a cash bond of 
$53.50. 

Witness for Commonwealth, Defendant Witness, 

Jos. M. Bitter, 

^"°Z!^^^' ■ „ 252 W. Hortter St, PhiU, 

Millboume Fire House. _ 

Pa, 

W. B. Smith, Caroline W. Bitter, 

Upper Darby, Del. Co. 252 W. Hortter St., Phila., 

Pa. 

I hereby certify that this is a correct copy of my Docket. 

D. M. YBBKBS, 
Justice of the Peace. 

Commission expires first Monday in January, 1920. 
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JUDGMENT BEFORE A JUSTICE OP THE PEACE 
BIPE FOR EXECUTION IN CASE OP FAILURE 
ON PART OP APPELLANT TO PILE BAIL OR RE- 
COGNIZANCE ON APPEAL. 

Donora, Pa., April 28th, 1914. 

A. R. Place, Esq., Norristown, Pa., 
Dear Sir: — 

I was plaintifF in a case before a local Justice of the 
Peace in which I brought suit against an Italian for a $21.50 
grocery bill in assumpsit and got judgment against him for 
the amount. 

Within the twenty days he came to the Justice, newly 
ereated, and asked for a transcript; paid all the costs ac- 
crued and the costs of the transcript; took the transcript with- 
out entering bail or recognizance for further oorts. 

He has a young attorney just admitted who daims that 
no bail is required where all accrued costB are paid at the 
time of taking the transcript. My friend the squire is not 
sure whether he ought to make him gire a recognizance for 
costs likely to accrue. 

Now I am plaintiff in this suit and read the '^Justices' 
Reporter" and have access to your Justices Digest-What I 
would like to know from you for the satisfaction of my 
friend the squire is whether he was wrong in not requiring 
bail to be entered even if all accrued costs ^i^ere paid. 

In Issue No. 6 Volume XII of your Justice Reporter the 
case of Gaylord vs. Phillips seems to hold that such an ap- 
peal can be stricken off if no bail be given. I know bail must 
be entered under the provisions of an Act of 1845 P. L. 188 
and its supplements. Just how far this act is changed I am 
not clear on and I take the liberty of writing to you at the 
suggestion of the Justice whom I had in this case. 
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We wint to get our lawyer to strike off the appeal if he 
can show a mling ease whieh holds that bail most be given 
on an appeal fnnn such a case. 

I am told that the tranaeript is already filed in the Pro- 
thonotary's oflBee at the present tune. If you can refer me to 
a late case which wiU cover my proposition I will thank yon 
very much for the same and will continue to swear by what 
I find in the Justice Reporter. 

Very truly, 

P. V. LONG, 

P. O.B0X No. 575, DoDora, Pa. 



ANSWER TO ABOVE LETTER 

Norristown, Pa., May 2, 1914. 

P. V. Long, Esq., Donora, Pa. (Box 575) 

My dear Sir: — 

Replying to yours of the 28th ult., would state that an ap- 
peal is not effective unless all the requisites of the Acts of 
Assembly are complied with. The requirements are as fol- 
lows: — 

1st. The payment of costs that have accrued — ^in which 
case bail for amount of costs that are likely to accrue on the 
a£Srmance of the judgment, must be given. 

2nd. The payment of no costs whatever, in which case 
bail must be given for debt, interest and costs. 

3rd. It is absolutely necessary that an afSdavit \)e made 
under the Act of Assembly that the appeal is not taken for 
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delay but that appellant yerily believes that injustice has 
been done. 

4th. The transcript of appeal must be entered on the 
iSrst day of the term next succeeding, otherwise the appeal 
will be ineffeetiye. 

The giving of bail or recognizance previous to taking 
out an appeal and within twenty days, is a prerequisite to 
an effective appeal. 

It is well established by numerous decisions that where 
an appeal is taken in good faith within the time prescribed 
by law, and the bail or recognizance is found to be defective 
or insufficient, defendant will be allowed to perfect the same. 
Womelsdorf v. Heifner, 104 Pa. 1. 

The prudent practice, where bail or recognizance is al- 
leged to be imperfect or insufficient, is not to dismiss the ap- 
peal, but for appellee to apply for rule on appellant to show 
cause why the same should not be perfected within a specified 
period, or in default thereof the appeal be quashed. Koening 
V. Bauer, 37 Pa. 168. 

I fail to find any case where appellant was successful 
in having his appeal perfected by entering bail nunc pro 
tunc (now for then). He is not in the position of the person 
who tried to enter bail but made a mistake. He has entirely 
neglected an essential requisite and is precluded from having 
the same perfected. 

Since the appeal has been filed in the prothonotary's of- 
fice, it will be necessary to employ an attorney to have the 
same stricken off of the records, and the judgment before the 
justice will be ripe for execution. 

I note what you say in reference to the decision of Oay- 
lord V. PhiUps, 12 J. L. B. 145. I think that this case might 
be cited in support of your motion to strike off the appeaL 

Kindly let me know on what date the transcript of ap- 
peal was entered in the ptothonotaiy's office, and also the 
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first day of the term succeeding the date of taking out the 
appeaL 

In answer to your question relating to the justice, would 
state that the justice should hare required bail or recogni- 
zance for costs that are likely to accrue on the affirmance of 
the judgment. 

Truly yoursy 

JUSTICES' LAW REPORTER. 



FINDS JUSTICES WITHHOLD PINES 

New York treasurer discovers money collected from 
speeders never was turned in. 

Albany, April 18, 1914. 

Twp weeks ago State Treasurer Homer D. Call made 
clear his intention to enforce the collection of automobile fines. 
Under the law, justices of the peace levy and collect these 
fines and are required to forward the money to the state 
treasurer. 

Examination of the list for the last year shows no fines 
have been forwarded from many of the larger counties of 
the state where improved highways stimulate automobile 
speeding, and where the levying and collection of fines are 
matters of notoriety. 

Since calling the attention of justices ot peace to their 
duty in this connection, several have forwarded money so 
levied and the names of many others have been given to the 
treasurer as having collected fines but not having forwarded 
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Many antomobilists who feel that they were required to 
pay fines unjustly are sending the names, dates and amounts 
of the fines to the departuMent, and it appears in some in- 
stances that justices have not forwarded fines, although 
months have elapsed since their collection* 

It is the intention of the treasurer to refer these cases 
to the attorney general for prosecution. 
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J. A. Simmons v. Ira Reed 

PAYMENT OP COSTS, NO BAIL REQUIRED — GENTRY OP BAIL, NO 
COSTS NEED BE PAID— APPEAL 

One against whom a judgment is entered by a Justice of the 
Peace who wishes to take an appeal must do one of two things; 
either pay all the costs to he Justice of the Peace, or give bail 
for the debt» interest and costs that have and will accrue on af- 
firmance of the Judgment and he can elect which he will do. If 
he pays the costs, no bail is to be given. If he gives bail for debt, 
interest and costs, then no costs are to be presently paid. 

No. 194, May Term, 1912. C. P. of Washington County. 

Motion to strike off appeal 

Mcllvaine, Williams & McCreight, Attorneys for Defendant. 

Opinion by Mcllvaine, J. 

OPINION 
The Act of March 20, 1845, P. L. 189, provides inter 
alia as follows: 

''That in lien of bail heretofore required by law in cases 
herein mentioned, the bail in case of appeal from judgment of 
alderman and justice of the peace, and from the awards of 
arbitrators shall be bail absolute, in double the probable 
amount of costs accrued and likely to accrue in such cases 
with one or more sufficient sureties conditioned for the pay- 
ment of all costs accrued or that may legally be recovered 
in such cases against the appellants." 

The Act of June 24, 1885, P. L. 159, provides: ''That in 
aU cases of appeal from the judgment of an alderman or a 
justice of the peace, the said alderman or justice of the peace 
shall be entitled to demand and receive from the appellant the 
costs in the case before the making and delivery of the tran- 
script for said appeal, and if appellant shall finally recover 
judgment in the case appealed he shall be entitled to receive 
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and collect from the adverse party the costs so as aforesaid 
paid on appeal/' 

The Act of May 29, 1907, P. L. 306, provides as iDllows: 
^'That in all cases of appeal from judgment of an alderman 
or justice of the peace, the said alderman or justice of the 
peace shall be entitled to demand and receive from the ap- 
pellant the costs in the case before the making and delivery 
of the transcript, for said appeal; and if the appellant shall 
finally recover judgment in the case appealed he shall be en- 
titled to receive and collect from the adverse party the costs 
so as aforesaid paid on appeal. Provided, however, that if any 
appellant shall give good and suJBScient bail absolute for the 
payment of debt, interest and costs that have and will accrue 
on affirmance of the judgment, the appellant shall not be re- 
quired to pay any costs before taking an appeal." 

''The contention of the plaintiff is that the act of 1845 
still remains in force and that notwithstanding that all the 
costs are paid by the appellant stiU he is bound under that 
act to give bail for the costs that might accrue; the theory 
being that the act of 1885 merely makes it discretionary with 
the justice to demand the costs and that the act was passed 
wholly for the benefit of the justice and not as an act regulat- 
ing how appeals shall be taken. In this we think the counsel 
is in error. The case of Acor, 20 County Court Report, 244, 
and Greer v. Pool, 21 County Court Beport 521 and the cases 
therein cited clearly show that the act of 1885 was passed to 
regulate the manner in which an appeal should be taken and 
that the payment of costs after the passage of that act within 
twenty days was prerequisite to a valid appeal. But granting 
that the Act of 1885 only amended and did not repeal the act 
of 1845 so that to take a valid appeal the appellant should not 
only pay all the costs to the justice but should give bail for 
all costs that should accrue, clearly the act of 1907 would re- 
peal tke act of 1845 thus construed for the reason that it pro- 
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Tides the kind of bail that shall be given and in the second 
section it repeals all acts inconsistent \vith it, and the two pro- 
visions are certainly inconsistent to it, the provisions of the 
act of 1845 providing that bail for all costs that shall accrue 
shall be given, and the provisions of the act of 1907 for bail 
absolute for the payment of debt, interest and costs shall be 
entered before taking an appeal. And the reading of the act 
of 1907 clearly shows that the appellant is not to pay any 
costs if he gives the bail required by the act which by implica- 
tion is the same as stating the converse of that proposition to- 
wit: If the costs are paid no bond shall be required to be 
given. It follows, therefore, that one against whom a judg- 
ment is entered by a justice of the peace who wishes to take 
an appeal must do one of two things ; either pay all the costs 
to the justice of the peace or give bail for \he debt, interest 
and costs that have or will accrue on affirmance of the judg- 
ment and he can elect which he will do. If he pays the costs 
no bail is to be given. If he gives bail, for debt, interest and 
costs then no costs are to be presently paid." 

(Motion to strike off appeal at the costs of plaintiff.) 

Reported by Vernon Hazzard, >Monongahela, Pa. 
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Alice L Emge, et al., v. Kate Gant 

TBESPASSEB UNDBB ACT MARCH 31, 1905, P. L. 87 — JXTSISDICnDK 
J. P. — ^ACT OF MARCH 31, 1905,DOES NOT APPLY IN CASES 
WHKBB THE PEBSON CONTINUES IN POSSESSION WITHOUT 
COLOR OF TITLB ETC. 

A Justice has no jurisdiction in an action for possession 
under the AiCt of March 81» 1906, P. L. 87, where the surriyin^ 
wife of a testamentary life-tenant continued on the premises 
without color of title or right of occupancy of any character. She 
is simply a trespasser in insisting to remain after her husband's 
death. 

No. 1143, January Term, 1914, Common Pleas of Allegheny 
County. 

Exceptions to Alderman's record in a proceeding to dispossess 
by virtue of the Act of March 31, 1905, P. L. 87. 

George H. Quaill, Attorney for Defendant. 

Opinion by Cohen, J., January 17 1914. 

OPINION 

This action is upon a certiorari from alderman J. V. Mc- 
Masters, on an action for possession of premises situated in 
Pittsburgh, Pennsylvania, which were devised to Manassa 
Oant for life with power to sell or dispose of the same if it 
shall become necessary. . 

Manassa Oant died on the 17th day of September, 1913, 
leaving the property undisposed of at the time of his death 
and then being in possession of said property, which was oc- 
cupied by him and his wife, Kate Qant, the plaintiff in error 
in this case. These proceedings were had by virtue of the Act 
of March 31, 1905 P. L. 87 which provides : 

''That from and after the passage of this Act, in all cases 
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vrhere a tenant sliall hold possession of real estate within this 
Commonwealth^ either by license or lease, whether oral or 
written, for any time less than one year, or by the month, or 
for an indeterminate time, and the inunediate landlord or 
owner of such real estate shall desire to regain possession 
thereof from such tenant or occupant, he shall serve upon the 
tenant or an adult member of his family a notice in writing, 
demanding therein that he requires such tenant or occupant 
to deliver to him the possession of the premises so held within 
thirty days from the service thereof." 

We are of opinion that the fundamenta4 requirement to 
confer jurisdiction on the alderman under the Act in question 
is that there shall have been assent of some character from 
the owner to the tenant or occupant permitting the occupancy 
of the premises involved. In this case no such assent appears 
or can be implied. The plaintiff in error never acquired per- 
mission of any kind to occupy the land in question. True, 
she was the wife of the life tenant — ^her husband — ^but at his 
death she continued on the premises without color of title or 
right of occupancy of any character. Hence there was no 
tenancy or occupancy for an ''indetermjinate time,'' nor was 
there any lease or license, oral or written, for any time less 
than one year or by the month. She simply became a tres- 
passer in insisting to remain after her husband's death. There 
never was any legal right under which she occupied the place, 
save that she lived thereon by virtue of the domestic tie aris- 
ing from her being the life tenant's wife. 

In view of these facts, we are compelled to decide in 
favor of the plaintiff in error, whose exceptions to the alder- 
man's record are therefore sustained and judgment of alder- 
man reversed, the alderman having had no jurisdiction under 
the Act by virtue of which these proceedings were had. 



Digitized by 



GoogI( 



258 justices' law reporter 



Ella M. Shaffer v. Sarah McHendry and William 
McHendry, Her Husband 

JURISDICTION OF ALDERMAN — ^LANDLORD'S PROCEEDINQS FOR POS- 
SESSION — HOLDING POSSESSION BT MERE ''UGENSB/' 

The Act of March 81, 1905, P. L. 87, relatintr to proceed- 
ingB to diBpossesB tenaute, ehowe an intention to enlarge the Jor- 
Isdiction In such proceedingB, bo as to Include the holding or po»- 
seeaion hy mere ''licenee.* 

The proceedings, under the Act of March 81, 1905, P. L. 87» 
are not limited to cases where a rent certain has been reeerred, 
or relation to landlord and tenant has been established. 

No. 1999, January Term, 1914. Common Pleas of Allegheny 
County. 

Certiorari. 

Frederick Shoemaker, Attorney for Plaintiff. 

O. C. Lewis, Attorney for Defendant. 

Opinion by Camahan, J., January 27, 1914. 

OPINION 

The specifications of error are overruled, because they 
appear to be without merit We do not re^rd the Act of 
March 31, 1905 P. L. 87, as limiting proceedings to dispossess, 
to cases wherein a rent certain has been reserved or the rela- 
tion of landlord and tenant has been estabUshed. The lan- 
guage of the Act shows an intention to enlarge the jurisdic- 
tion in such proceedings so as to include the holding or pos- 
session by mere '^license;" and this seems to be the view taken 
by the Supreme Court, in a proceeding in equity between 
these same parties, which was recently decided at No. 76 
October Term 1913, wherein the Court, referring to this very 
proceeding before the Alderman said : 
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"It need only be said that as Sarah McHendry occupied 
the apartment under a mere license, the proceedings before 
the alderman to dispossess her, were within the provisions of 
the Act of March 31st, 1905 P. L. 87/' 

ORDER 

And now, to-wit, January 17, 1914 specifications of error 
OYerruled, and judgment affirmed. 



Digitized by 



GoogI( 



a6o justices' law reporter 



Commonwealth v. Herman Gosnell 

INDIOTMSNTS — ^MOTION TO QUASH — TIME THE ESSENCE OP AN 
OFFENSE — ^ARREST WITHOUT WARRANT — ^ACT OF MAY 8, 
1909, p. L. 487, RELATING TO COCAINE— CONSTITUTIONAL 
LAW. 

An Indictment was returned by the grand jury on March 6, 
1914, and it was set forth in said indictment that the offense 
therein charged was committed that day. Held, that in Pennsyl- 
vania any date prior to the finding of an indictment, and within the 
period prescribed by the statute of limitations, may be laid in the 
indictment as the time of the commission of Che crime charged, 
if time be not of the essence of the offense, and that the crime 
may be charged as hayln<g been committed even on the same day on 
which the indictment is found, provided it appear from the in- 
dictment that the time of the commission of the offense was prior 
to the finding of the indictment. 

Where an indictment is regularly found by the grand Jury 
and the defendant pleads thereto and goes to trial on the merits, 
all defects, and irregularities in the information, warrant, and pro- 
ceedings before the magistrate must be held as cured, and where 
an information has been made against a defendant before a Justice 
of the peace, and a warrant has been Issued for his arrest and 
the record shows that the defendant was arrested on the warrant 
and was given a hearing and held for trial at court, and no pro- 
ceeding has been taken for his discharge from custody, and an 
indictment has been found regularly by the gnoid Jury upon the 
examination of witnesses, and the defendant has been tried and 
convicted upon the merits of the case, the court should not arrest 
Judgment merely because the defendant testified at the trial that 
he was arrested without a warrant. 

The Act of May 8, 1909, P. L. 487, making it a misdemeanor 
for any person other than a practicing physician, dentist, or veteri- 
narian, or manufacturer, or wholesale or retail dealer in drugs to 
have cocaine in his or her possession, except upon prescription, is 
constitutional. The use of cocaine, except for medicinal purposes, 
is a vice, Insiduous and demoralizing, and injurious to the health, 
morals and welfare of the public, tending to the physical and men- 
tal ruin of the unwary, and, except for medicinal purposes, has no 
proper place in the habits of life of the American people. 

No. 192, March Sessions, 1914, Q. S. of Fayette County 

Motion in arrest of judgment. 

8. Bay Shelby, District Attorney, for the Gonimonwealtb 
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D. W. Henderson, and Byrne & Byrne, Attorneys for De- 
fendant. 

Opinion by Van Swearingen, J., May 5, 1914. 

OPINION. 

The defendant was convicted of .having cocaine in his 
possession illegally, and his counsel have filed a motion in ar- 
rest of judgment. The reasons assigned in support of the 
motion are (1) that the date laid in the indictment upon 
which the offense was committed is not prior to the date of 
the finding of the indictment, (2) that the arrest of the de- 
fendant was illegal for the reason that it was made without 
a warrant, and (3) that section 3 of the act of May 8, 1909, 
P. L. 487, under which the defendant was indicted, is uncon- 
stitutional. The first two of these reasons were urged in sup- 
port of a motion to quash the indictment, which we over- 
ruled at the trial. 

1. The indictment was returned by the grand jury on 
March 6, 1914. It is set forth in the indictment that the of- 
fense therein charged was committed that day. The indict- 
ment alleges that the defendant on the sixth day of March, 
1914, *'did unlawfully and wilfully have in his possession 
cocaine." **In an indictment, some specific date must be 
stated as that on which the offense was committed. It is not 
necessary, however, to prove the time as laid, except, when 
time enters into the nature of the offense or the date is to be 
proved by matter of record, as when perjury is charged to 
have been committed in a proceeding in a court of record. It 
is sufiBcient that the date laid is one on which the offense might 
have been committed, and that the offense, if committed on 
such date, is by law punishable at the time of finding the in- 
dictment.*' Commonwealth v. Nailor, 29 Pa. Superior Ot 
271. All the authorities are in harmony with that statement 
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of the law. But counsel pitch their case on the first danse 
of the next statement in the opinion of the Superior Court, in 
the case cited, where it is said: ''thus the date laid must be 
prior to the day on which the indictment is found; it must 
be within the period fixed by the statute of limitations for the 
finding of the indictment ; and, in the case of a statutory of- 
fense, it must be subsequent to the enactment of the statute." 
But the statement that **the date laid must be prior to the 
day on which the indictment is found" was but obiter dic- 
tum. The judge who wrote the opinion there did not have 
in mind and was not considering the close application of the 
rule that is to be enforced in the present case. In the case 
under consideration there the indictment was found on June 
8, 1904, while the offense was charged in the indictment as 
having been committed on November 10, 1904, more than five 
months after the finding of the indictment, and nearly two 
months after the trial and conviction of the defendant, which 
occurred on September 16, 1904. Therefore the court did 
not have in mind the fractional part of a day which is neces- 
sary to be considered in the present case. 

In Joyce on Indictments, sec. 321, it is said: ''An indict- 
ment may allege that the offense was committed on the same 
day it was returned into court, but in such a case it is 
decided that it should also contain the allegation that the of- 
fense was committed prior to the finding on the indictment. 
An indictment, however, which charges the commission of 
the offense on the same day on which it is found is held to 
suflSciently show that the offense was committed prior to the 
finding of the indictment where the offense is charged in the 
past tense." And the decisions cited in the foot notes sus- 
tain the text. In some states it is provided by statute that 
the time of the conunission of the offense must be stated as of 
a date anterior to the finding of the indictment, but even 
under such a statute it was held in Wilson v. State, 15 Tex. 
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App. 150, that where an information filed on August 31, 
1883, contained an allegation that the offense was committed 
"heretofore on the thirty-first day of August, 1883," it suf- 
ficiently showed the commission of the offense prior to the 
filing of the information. In a Kentucky case the defendant 
was indicted for breaking into a railroad depot and stealing 
therefrom. The indictment was returned on the 28th of Dec- 
ember, 1891, and the date of the commission of the offense was 
fixed in the indictment as the 29th of December, 1891. It 
was not alleged in so many words that the offense was com- 
mitted before the indictment was found, but the indictment 
set forth that the defendant *'did'' break optsn and enter the 
depot building, and **did steal and carry away" articles 
therefrom, and the Court of Appeals held that because the 
indictment put the acts of the defendant in the past tense, 
the court could not escape the conclusion that such past tense 
referred to a time anterior to the finding of the indictment, 
and the conviction of the defendant was sustained. Williams 
V. Commonwealth, 13 Ky. Law. Eep. 893, 18 S. W. Repr. 
1024. In State v. Pratt, 14 N. H. 456, an indictment found 
on the 18th of January, 1843, charged the defendant with the 
commission of an offense on that day, and it was held that 
inasmuch as the offense was charged in the past tense the 
plain import of the language used was that it was committed 
before the indictment was found. That case was cited and 
followed in State v. Emm^tt, 23 Wis. 632. 

In People v. Squires, in the Supreme Court of Califor- 
nia, 99 Cal. 327, 33 Pac. Repi'. 1092, the defendant was con- 
victed in the superior court of the city and county of San 
Francisco, of a felony in asking for and agreeing to accept a 
bribe as a juror, and on appeal to the Supreme Court of the 
state the conviction was sustained. The indictment on which 
the defendant was tried was found, presented and filed, on 
June 7| 1892, and charged the offense as having been com- 
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mitted on the 7th day of June, 1892. The indictment alleged 
that *'said Squires did wilfully, unlawfully, corruptly, and 
feloniously ask and agree to receive" the bribe. In the opin- 
ion affirming the judgment of the lower court it was said: 
"The first objection to the indictment is that it does not 
charge that the offense was committed prior to the finding 
of the indictment. Our statute does not require that the in- 
dictment shall show that the offense was committed on a day 
prior to the time of filing the indictment^ as do the statutes 
in somie of the states, from which authorities are cited by 
appellant, but the indictment is sufficient if It can be under- 
stood therefrom, 'that the offense was committed at some 
time prior to the time of finding the indictment' The usual 
course is to charge the commission of the offense on a named 
day, which is prior to the day of finding the indictm^it. The 
proof need not show that the offense was conunitted on the 
day named. It is ordinarily sufficient if both the days named 
and on which the offense is proven to have been committed 
are within the statute of limitations and prior to the finding 
of the indictment. In this case it might have been charged 
that the offense was committed on the sixth, and proven 
to have been committed on the seventh, prior to the finding 
of the indictment. But while courts do not generally take 
note of fractions of days, they do when necessary. To ac- 
cuse one of the commission of a crime is to charge that it 
was committed prior to the accusation. "Where the indict- 
ment expressly states that an offense was committed on a 
date subsequent to the day of the accusation, it charges an 
impossible act. On the face of the indictment, therefore, the 
accused cannot be guilty. But that is not this case. One may 
be accused of an offense on the very day of its commission; 
and, as already said, to accuse is to state that the act charged 
was prior to the accusation." It is necessary to allege that 
the offense was committed at a specified time, in order that 



Digitized by 



GoogI( 



justices' law reporter 265 

Commonwealth vs. Herman Gofoiell 

the indictment may be certain. ''It is not necessary, howeyer, 
except where time enters into the nature of the offense, to 
prove the exact time alleged. Any other time may be shown 
on the trial, if it is prior to the finding of the indictment and 
within the period prescribed by the statute of limitations." 
Commonwealth v. Major, 198 Pa. 290; Commonwealth v. 
Powell, 23 Pa. Superior Ct. 370. 

We are of opinion that in Pennsylvania any date prior 
to the finding of an indictment, and within the period pre- 
scribed by the statute of limitations, may be laid in the in- 
dictment as the time of the commission of the crime charged, 
if time be not of the essence of the offense, and that the crime 
may be charged as having been committed even on the same 
day on which the indictment is found, provided it appear 
from the indictment that the time of the commission of the 
offense was prior to the finding of the indictment. The time 
laid in the indictment in the case before us as that when the 
offense was committed is well within the rule. While the date 
of the commission of the offense is laid on the day on which 
the indictment was found, it is set forth in the indictment 
that the defendant ''did" unlawfully and wilfully have 
cocaine in his possession the act of the defendant being put in 
the past tense, and to accuse the defendant of the offense on 
that day and in that manner was to charge that the offense 
was committed prior to the time of the accusation and there- 
fore prior to the finding of the indictment. We are of opin- 
ion that there is no merit in the first reason assigned in ar- 
rest of judgment. For decisions on the general subject other 
than those cited see Terrell v. State, in the Supreme Court of 
Indiana, 2 L. B. A. (N. S.) 251, and Commonwealth v. Snell, 
in the Supreme Judicial Court of Massachusetts, 3 L. R. A. 
(N. S.) 1019, and cases cited in the notes. 

2. Counsel ask for an arrest of judgment because the de- 
fmdant was arrested without a warrant But the records 
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show that he ytsb arrested on warrajit. It appears from the 
record of the proceeding that an informauon was made 
against the defendant by the county detective, before a jns^ 
tice of the peace, on March 5, 1914. The record then pro- 
ceeds: ''Warrant issaed to H. L. McCann, constable, March 
5th, A. D. 1914, on oath of John J. Smith, coonty detective. 
And now, March 5th, A. D. 1914, defendant arrested by vir- 
tue of above recited warrant, and bail required for a hearing 
on the 6th day of March, 1914, at 10 o'clock A. M., in the sum 
of $300, not being given the defendant is commited to jail." 
The record shows further that the defendant was given a 
hearing on March 6, 1914, that he was held for court, that 
in default of bail in the sum of $300 he was remanded to the 
county jail, and that on the same day the record of the pro- 
ceeding before the justice was returned to court. A bill of 
indictment was prepared at once by the district attorney and 
laid before the grand jury, which then was in session, wit- 
nesses were examined, and before the day was over a true bill 
was returned by the grand jury and filed. This was the c<hi- 
dition of the record when the motion to quash the indictment 
was made and overruled. There was nothing else before the 
court at that time. When on the witness stand at the trial 
the defendant contradicted the record by stating that he had 
been arrested without a warrant. But let the truth of that 
matter be as it may, it cannot affect the case as it now stands. 

"Where an indictment for murder has been regularly 
found by the grand jury upon examination of witnesses 
after information made before a magistrate, the court at the 
trial will not entertain a motion to quash the indictment be- 
cause it was not found after an information sworn to and 
subscribed before the committing magistrate. While the 
defendant might have been heard on that subject upon a 
proceeding to be discharged from custody on lie ground 
of an illegal commitment, it is certainly too late after in- 
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dictment found upon the trial of the cause. The finding of 
the indictment cannot be invalidated for any such reason." 
Commonwealth v. Brennan, 193 Pa. 567. '* Where an indict- 
ment is regularly found by the grand jury, and the defend- 
ant pleads thereto and goes to trial on the merits, all de- 
fects and irregularities in the information, warrant, and 
proceedings before the magistrate, must be held as cured." 
Commonwealth v. Schoen, 25 Pa. Superior Ct 211. '*A pri- 
soner may raise any questions touching the legality of his 
arrest upon a proceeding to be discharged from custody, 
but if he has given bail to answer the charge, he cannot 
after indictment found raise such questions by a motion to 
quash." Commonwealth v. Dingman, 26 Pa. Superior Ct. 
615. *' Where a person has been arrested without warrant 
or summons for the violation of a municipal ordinance and 
has raised no question touching the legality of her arrest 
upon a proceeding to be discharged from custody, but has 
voluntarily come into court and presented a petition for the 
allowance of an appeal, she is not in a position to question 
the constitutionality of the act under which she was ar- 
rested." York City v. Batterer, 48 Pa. Superior Ct. 216. 

We are of opinion that where, as in the present case, 
an information has been made against a defendant before 
a justice of the peace, and a warrant has been issued for his 
arrest, and the record shows that the defendant was ar- 
rested on the warrant, and was given a hearing and held 
for trial at court, and no proceeding has been taken for his 
discharge from custody, and an indictment has been found 
regularly by the grand jury upon the examination of wit- 
nesses, and the defendant has been tried and convicted upon 
the merits of the case, the court should not arrest judgment 
merely because the defendant testified at the trial that he 
was arrested without a warrant. 
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3. The third section of the act of May 8, 1909, P. L. 
487, under which the defendant was indicted, provides: 
"That if any person — ^not being a practicing physician, 
dentist or yeterinarian, or manufacturer, or wholesale or re- 
tail dealer in drugs — shall have in his or her possession any 
cocaine, alpha or beta eucaine, or their salts, or any patent 
or proprietary remedies containing the same except by rea- 
son of a prescription of a practicing physician, dentist, or 
veterinarian, he shall be guilty of a misdemeanor, and, upon 
conviction thereof, be sentenced to pay a fine of not more 
than one hundred dollars, and undergo an imprisonment of 
not more than six months, or both, or either, at the discre- 
tion of the court." It is urged by defendant's counsel that 
this section of the act is unconstitutional, that contention 
being based on decisions of the courts holding to be un- 
constitutional laws making the mere possession of intoxicat- 
ing liquors a crime. 

The question has not been passed on in this state in any 
reported case, but a similar question was met squarely by 
the Supreme Court of Oregon, in Mon Luck v. Sears, Sheriff, 
29, Or. 421, 44 Pac. Repr. 693, 32 L. R. A. 738, 54 Am. St 
Rep. 804. It was held there that possession of opium, with- 
out having a license therefor, or without having obtained 
it on the prescription of a phyiscian or pharmacist for medi- 
cal purposes, may be made a criminal offense in the discre- 
tion of the legislature, without violating any constitutional 
right. The decision was rendered in a habeas corpus pro- 
ceeding, which reached the Supreme Court on an appeal by 
the petitioner from the judgment of the circuit court of 
Multnomah county denying his application for a writ of 
habeas corpus to procure his discharge from the custody of 
the sheriff. The petitioner had been tried and convicted 
for having in his possession opium, in violation of the pro- 
visions of an act entitled "An Act to Regulate the Sale and 
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Gift of Opioni, Morphine, Eng-she or Cooked Opium, 
Hydrate of Chloral or Cocaine," appoved February 21, 1887, 
P. L. 87. The first section of the act provided that "no per- 
son shall have in his or her possession, or ofFer for sale," 
any of the drugs enumerated in the title to the act "who has 
not previously obtained a license from the county clerk of 
the county in which he or she resides or does business." 
Other sections of the act provided that licenses should be 
issued only to regularly qualified physicians and druggists, 
and prohibited the sale or gift of any of the enumerated 
drugs to any person except upon prescription. The peti- 
tioner alleged that he was restrained of his liberty illegally, 
because (1) the act of 1887 did not intend to make the pos- 
session of opium a crime unless it was kept for sale or gift, 
and (2) that if it did, it infringed upon tlie fundamental 
rights of liberty and property, and therefore was void. In 
delivering the opinion of the Supreme Court, affirming the 
judgment of the circuit court, it was said by Mr. Chief Jus- 
tice Bean : 

"The act provided, in plain and unambiguous language, 
that no person shall have in his or her possession opium who 
has not previously obtained a license therefor, unless, as the 
law clearly implies, it be obtained on the prescription of 
some duly qualified physician or pharmacist for medicinal 
purposes. Its evident purpose and object is to regulate the 
sale and traffic in opium and the other enumerated poison- 
ous drugs so as to prevent a prevalent evil by confining their 
use to strictly medicinal purposes, and to that end it pro- 
hibits any person except licensed physicians and druggists 
from having such drugs in his or her possession unless ob- 
tained for medicinal purposes in the manner provided in the 
act. Nor do we think the act, as so interpreted, unconsti- 
tutional, as being an infringment on the rights of liberty 
and property as guaranteed by the fundamental law. 
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Opium is an active poison, and has no legitimate use except 
for medicinal purposes ; but it is frequently used to produce 
a kind of intoxication by smoking or eating, a loathsome, 
disgusting and degrading practice, which results not only 
in pauperism and crime, but also in the senous impairment 
of the mental and physical condition of those who indulge 
in it. The sale and disposition of such a drug may unques- 
tionably be regulated and controlled by law, and whether 
its nature and character are such that, for the protection 
of the public, its possession by unauthorized persons should 
be prohibited, is a question of fact and of public policy, 
which belongs to the legislative department to determine. 
The discretion of the legislature in the employment of means 
which are reasonably calculated to protect the health, 
morals, or safety of the public is very great; and so long 
as it does not infringe upon the inherent rights of life, 
liberty, and property, either directly or through some 
limitations upon the means of living or some material right 
essential to the enjoyment of life, its determination is con- 
clusive upon the courts. And while the state cannot assume 
to be the guardian of morals, it has the undoubted power 
to enact measures calculated for the suppression of such 
forms of vice as threaten its welfare by generating disease, 
pauperism, and crime; and primarily, it is for the legisla- 
ture to determine what laws and regulations are needful for 
that purpose. The act does not forbid the possession ofr pro- 
hibit the sale of opium, but allows both under such regula- 
tions and conditions as will, it is believed, tend to prevent 
its harmful and improper use. No right secured by the 
fundamental law is interfered with or impaired by this 
legislation, because the possession and use of the drugs are 
not restrained thereby, so as to destroy its value as a reme- 
dial agent, its only recognized legitimate use. Its object 
and purpose is to so regulate the possession, sale and dis- 
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position of a dani^erous yet useful drug as to prevent the 
weak and unwary from using it to their own physical and 
mental ruin, and to the serious injury of the general public ; 
and in our opinion, violates no constitutional right. We are 
not unmindful of the fact that some courts have held that 
the legislature cannot make it a crime to have m one's pos- 
session intoxicating liquors, although it may regulate, or 
even prohibit, the sale and disposition thereof. But the 
principle of these cases has no application here. It is a 
matter of common knowledge that intoxicating liquors are 
produced principally for sale and consumption as a bever- 
age, and so common has been their manufacture and use for 
this purpose that they are regarded by some courts as legiti- 
mate articles of property, the possession of which neither 
produces nor threatens any harm to the public. But the use 
of opium for any purpose other than as permitted in this 
act has no place in the common experience or habits of the 
people of this country, but is admitted by all to be an in- 
sidious and demoralizing vice, injurious alike to the health, 
morals, and welfare of the public ; and therefore its posses- 
sion, unless in the manner provided by the legislature for 
the purposes stated, cannot be presumed to be of any value 
to its owner except on the hypothesis that he intends to 
make a use of it injurious to himself and the general public, 
and hence it is within the legitimate exercise of the police 
power of the state to regulate its sale, and confine its pos- 
session to certain designated persons, as a means of public 
safety." 

All of which is peculiarly applicable to the case before 
us. The act of the Oregon legislature is substantially the 
same in principle as our act of assembly under which this 
defendant was indicted. The purpose of each of these acts 
is to regulate and control the possession and use of poison- 
ous drugs. All that was said by the Oregon Court as to the 
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eyil effects of opium is true also of cocaine. In fact cocaine, 
in certain of its forms, is one of the drugs included in the 
Oregon statute. The necessity of restraining the use of co- 
caine strictly to medicinal purposes is as imperative as the 
restraint of the use of opium to tiiose purposes. The same 
agencies are required to prevent the impairment of the phy- 
sical and mental conditions of the people, and to suppress 
such forms of vice as threaten the welfare of the state by 
the generation of disease, pauperism and crime, through 
the use of cocaine, as through the traffic in opium. The use 
of cocaine, except for medicinal purposes, is a vice as in- 
sidious and demoralizing, and as injurious to the health, 
morals, and welfare of the public, tending to the physical 
and mental ruin of the weak and unwary, as is the use of 
opium, and neither of these noxious and dangerous drugs, 
except for medicinal purposes, has any proper place in the 
habits of life of the American people. 

On the express authority of the Oregon decision, as well 
as upon principle, we are of opinion that the third section 
of the Pennsylvania statute of May 8, 1909, P. L. 487, mak- 
ing it a misdemeanor for any person other tnan a practicing 
physician, dentist, or veterinarian, or manufacturer, or 
wholesale or retail dealer in drugs, to have cocaine in his 
or her possession, except upon prescription, is constitutional 
For authorities along general lines of this character, al- 
though not on the exact question raised in this case, refer- 
ence may be had to State v. Lewis, in the Supreme Court of 
Indiana, 20 L. B. A. 52, Ford v. State, in the Maryland Courts 
of Appeals, 41 L. R. A. 551, Ex parte William McClain, in 
the Supreme Court of California, 54 L. R. A, 779, People v. 
Adams, in the New York Court of Appeals, 63 L. R. A. 406, 
and the cases in the foot notes in connection therewith, and 
to the case of Commonwealth v. Patsone, in our own Su- 
preme Court, 231, Pa. 46, in which it was held that the act 
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of May 8, 1909, P. L. 466, forbidding the ownership or pos- 
session of shotgon or rifle by any nnnatoralized foreign-bom 
resident, within the commonwealth, was constitutional. 

And now, May 5, 1914, after argument by counsel and 
upon due consideration, and for the reasons set forth in tiie 
opinion herewith filed, the motion in arrest of judgment is 
overruled and dismissed. 

Reported by Harry W. Byrne, Bbq., Unlontown, Pa. 
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OVER ONE MILLION DOLLABS FOB THE 
STATE HIGHWAYS 

Harrisburg, June 11. — ^The State Highway Department 
is preparing to begin repair work at once on the State High- 
ways of the Commonwealth. The decision of the Dauphin 
County Court handed down this week releases for tiiis pur- 
pose the sum of $1,028,665 which is the accumulated money 
derived from the taxation of automobiles and licensing of 
drivers during the current year. This vast amount of money 
has been mthheld from the State Highway Department by 
the action of the Auditor General and the State Treasurer, 
who have sought judicial interpretation of the Act of July 
7, 1913, under which all such sums are appropriated to the 
uses of the State Highway Department. The decision of 
the Dauphin County Court, which was rendered in two 
cases, involving, respectively, $1035 and $1107, a total of 
$2142, was the voluminous document handed down by 
Judge S. J. M. McCarrell, of the Dauphin County Court, 
with the concurrence of Judge C. V. Henry of the Lebanon 
County Court, who sat with him in this case. Unless further 
delay is caused by an appeal taken from this decision the 
^'good roads" cause will receive an uplift in Pennsylvania. 

Now that the right of the State Highway Department 
to this sum of money has been judicially approved, interest 
centers in the uses to which this million dollar fund will be 
applied. State Highway Commissioner Bigelow, who 
naturally is gratified at the decision of the Court, says tnat 
the money will be used for the purpose of putting in first 
class condition all o*f the State Highways of the Common- 
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wealth. He points out that the State Highway Department 
possesses machinery, material and a force of workers neces- 
sary to begin operations at a moment's notice throughout 
the entire State. During the past few months, while the 
cases were before the Courts in their various aspects, the 
fitate Highway Department has utilized the opportunity to 
put its working force in condition to start work just as soda 
as word was given. Commissioner Bigelow intends to have 
the State Highways gone over thoroughly, broken places re- 
paired, gutters cleaned out, drains and culverts fixed and 
the roadway scraped, cleaned and put in tip-top condition. 
Necessarily it will not be possible to enter on new construc- 
tion to any great extent since the amount of money available 
will barely suffice for the purposes outlined above on the 
9,000 miles of State Highways in the Commonwealth. 

In voicing his pleasure at the decision of the Courts 
Commissioner Bigelow said: ''Had it not been necessary to 
cease working upon State Highways last year because ol 
insufficient legislative appropriations the present situatiom 
of poor roads in many parts of the State would have been 
avoided. As it is now it will keep the organization of the 
State Highway Department busy throughout the summer 
months in repairing the State Highways. We are ready to 
give the word to start" 

A point of interest in connection with the decision as 
the source from which the $1,028,665 was derived. This sum 
was the amount on hand at close of business on June 8, the 
day on which the Court's decision was handed down. At 
the close of business on that day the Automobile Division of 
the State Highway Department showed the following data: 

Pneumatic tired vehicles licensed 84,240 

Solid tired vehicles licensed 5,280 

Tractors 402 

Trailers .' • 132 

Motorcycles . . .' 11,430 
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Drivers 22,6M 

Dealers 3,170 

Operators • 15,833 

Transfers 2,830 

a total of 145,434. 

Compared with the same time last year the reeords 
show that the number of licenses issued this year is 41,852 
greater. The following table shows the 1913 data. 
Pneumatic and solid tired vehicles licensed 66,235 

Drivers •. 23,232 

Driers 3,084 

Motorcycles • 8,101 

Transfers 1,999 

Operators 1,131 

a total of 103,782. 

The amount of money turned over to the State Treasury 
on June 7, 1913 from tiie Automobile Division of the State 
Highway Department was $696,478.37 as compared with $1,- 
028|665 on June 8, 1914. 

What is most important is that the funds available for 
improvement of the state highways should be judiciously 
and economically expended. 

UPON PAYMENT OP COSTS BY APPELLANT, IS THE 
ENTRY OP BAIL NECESSARY! 

The Act of March 20, 1845, P. L. 188, Section 1, pro- 
vided "That in lieu of bail heretofore required by law in 
liie cases herein mentioned, the bail in cases of appeal from 
the judgments of Aldermen and Justices of the Peace and 
from the awards of arbitrators, shall be bail absolute in 
double the probable amount of costs accrued and likely to 
accrue in such cases, with one or more sufficient sureties, 
conditioned for the payment of all costs accrued or that 
may be legally recovered in such cases agamst the appel- 
lants.'' 
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The Act of June 24, 1885, P. L. 159, Section 1, provided 
''That in aU eases of appeal from the judgment of an Alder- 
man or Justice of the Peace, the said Alderman or Justice 
of the Peace shall be entitled tx> demand and receive from 
the appellant, the costs in the case, before the making and 
deliverj of the transcript for said appeal, and if appellant 
shall finally recover judgment in the case appealed, he shall 
be entitled to receive and collect from the adverse party, 
the coets so as aforesaid paid on appeal." 

The Act of May 29, 1907, P. L. 306, Section 1, which 
amended Section 1 of the Act of June 24, 1885, provided 
as follows : 

''That in all cases of appeal from the judgment of an 
Alderman or Justice of the Peace, the said Alderman or 
Justice shall be entitled to demand and receive from the 
appellant, the costs in the case, before the making and de- 
livery of the transcripts for said appeal, and if the appel- 
lant shall finally recover judgment in the case appealed, he 
shall be entitled to receive and collect from the adverse 
party, the costs so as aforesaid paid on appeal: Provided, 
howeveri that if any appellant shall give good and sufficient 
bail absolute for the payment of debt, interest and costs 
that have and will accrue on affirmance of the judgment, 
the appellant shall not be required to pay any costs before 
taking an appeal." 

The Act of 1885 did not, so far as we are able to dis- 
cover, affect the provisions of the Act of 1845 farther than to 
make it a prerequisite to a valid appeal that appellant pay 
all costs. No reference is made to bail. 

The case of Acer vs. Acor, 20 G. C. 244, is authority 
only for the statement that the "payment of costs is a pre- 
requisite in securing an appeal." Bail is not mentioned 
in this case, presumably this requirement having been at- 
tended to. 

In Greer vs. Pool, 21 C. C. 521, Judge Miller, of Mercer 
County, stated that the Justice of the Peace before whom 
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the case was brought gave judgment in favor of the plain- 
tiff; that within , twenty days the plaintiff gave notice of 
bis intention to appeal and did all that was necessary to 
perfect the same except to pay the costs accrued before the 
Justice. He further states, he (the Justice) could no more 
waive the payment of costs than he could waive the giving of 
bail for the appeal. 

The first section of Act of May 29, 1907, P. L. 306, is 
practically a re-enactment of the Act of June 24, 1885. The 
only change effected was in the proviso ''that if any appel- 
lant shall give good and sufficient bail absolute for the pay- 
ment of debt, interest and costs that have and will accrue on 
affirmance of the judgment, the appellant shall not be re- 
quired to pay any costs before taking an appeal." True, 
the Act of 1885 had no repealing clause, but, if inconsistent 
with any previous Act, the later Act must stand. 

Section 2 of the Act of 1907 repealed all Acts and parts 
of Acts, general, special or local, inconsistent therewith, but 
where was there any inconsistency? There are numerous 
decisions relating to the striking off of appeals for failure to 
enter bail. 

Simmons v. Reed, decided by Judge Mcllvaine, is the 
first case, so far as we are aware, in which it has been held 
that the payment of costs exempts appellant from entering 
bail. We would very much prefer to believe that Judge Mc- 
llvaine was correct in his statement of the law, but he has 
not made it very plain that the two provisions referred to by 
him are inconsistent. Is it not likely the Legislature enacted 
the proviso to the Act of 1907, for the purpose of relaxrug 
the rigidity of the Act of 1885, by allowing the appellant to 
take out an appeal without the payment of costs t Was there 
any other purpose in the minds of the legislators? 

To say that ^'the reading of the Act of 1907 cleaiiy shows 
that the appellant is not to pay costs if he gives the bail re- 
quired by the Act, which by implication is the same as stating 
the converse of that pn^oeition, to-wit: If the costs are paid 
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wy bond shall be required to be giTen," is only another way 
of reading into the Act of Assemibly what is not contained 
therein. It would hardly be fair to say that if the horse is 
not white, he mnst be black; if a thing is not sweet, it mnst 
be sour. To hold that the payment of costs exempts appel- 
lant from entering bail, leaves the costs which" way accrue' ' 
or "that may legally be recovered in such case against the 
appellant'' unprovided for. Wherein, we reiterate, is this 
provision in the law inconsistent with the Act of 1907 f 

We should like to adopt Judge McHvaine's view of the 
law, which of course, will govern the appeals in Washington 
County, but until the AppeUate Courts have passed upon the 
question, we shall continue to advise our clients that no ap- 
peal is effectual unless bail is given. 

Giving bail absolute for debt, interest and costs is not a 
new provision under the law. Under the Act of April 9, 1872, 
P. L. 48, Section 5, the appellant from a judgment for wages 
for manual labor was required to give bail absolute in double 
the amount of said judgment, and the probable amount of 
costs accrued and likely to accrue. What would prevent the 
adoption of the converse of this provision of the law? What 
would be the protection to the wage earner if such were the 
casef 

We are pleased that this question was brought up by 
our friend "P. V. Long" of Donora, Pa., for the reason that 
its very prominence will of necessity make a lasting impres- 
sion upon the minds of Justices of the Peace. 

We refer our readers to the case of Simmons v. Reed, 
published in this number. 



FORM OP PETITION TINDER THE JUVENILE COURT 
ACT OP MAY 23, 1903, P. L. 274. 

To the Honorable, the Judges of the Juvenile Court, in 
and for the County of Montgomery, Pennsylvania 
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The Petitioii of Samuel Fletcher, a dtiien of the said 
Coonty residing in the Borough of BocUedge, 

RESPECTFULLY REPRESENTS: 

That George Walters, under the age of sixteen jearB, 
son of Charles Walters, deeessed, of the said Borough of 
Bockledge, is destitute, homeless and abandoned, and at the 
present time, spends most of his time roving around and 
begging, and at night-time sleeping in stables. 

That the said George Walters associates with persons of 
questionable character, older than himself* and is in great 
danger of being led astray. 

lYour petitioner therefore prays that your Honors make 
the necesi^ry orders for eompdling the production of the 
said Gteorge Walters, and the attendance of James EJramer, 
residing at No. 161 Main St., RocUedge, Pa., at whose place 
he may usually be found, to the end that said neglected child 
shall be placed under proper custody, care, treatment and 
control. 

And he will ever pray, 

(Signed) SAMUEL FLETCHER. 

State of Penni^lvania, 
County of Montgomery, ss : 

Samuel Fletcher being duly afiirmjed according to law, 
doth depose and say that the facts set forth in the foregoing 
petition are true and correct to the best of his knowledge and 
belief. 

Affirmed, and subscribed to be j 
fore me this 11th day of > (Signed) 
June, A. D. 1914. ) Samuel Fletcher. 

Samuel Ames, 
Notary Public, 

Commission spires Jan. 26, 1915. 
(Notarial Seal) 
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First National Bank of Bridgeville v. 
Pittsburgh Silica Co. 

sheriff's DISTBIBUnON OF PBOGEEDS OF SALE— TAX UENS — 
SEATED AND UNSEATED LAND TAXES — MODES OF COLLEC- 
TION—ACTS OF JUNE 4, 1901, P. L. 364, MAY 9, 1889, p. l. 
141; MARCH 26, 1903 P. u 63; may 1, 1907, 130; SEO. 41, 

ACT OF APRIL 29, 1844, p. L. 486 ; sec. 2, ACT APRIL 4, 1909. 

To Justify the sheriff in distributing moneys arising under 
execution to tax claims the taxes claimed must be a lien upon 
the property sold. 

Taxes do not constitute a lien on real estate, unless some 
statute declares that they are a lien. 

In order that taxes may continue a lien under the act of June 
4, 1901 P. If. 364 and its supplements, the claims for them must 
be Hied "on or before the last day of the third calendar year 
after that in which the taxes or rates are first payable;" other- 
wise to be "wholly lost." 

The taxes being "wholly lost," of course, no claim for in- 
terest can be made. 

The act of June 4^ 1901, IP. IL. 364, as amended by the act 
of -March 26, 1903, P. L. 63, has proTided a mode of selling 
seated lands, which supersedes the mode prescribed by section 
41, of the act of April 29, 1844 P. I*. 486. (Day y. Swanson, 
236 Pa. 493). 

The exclusire method of collecting taxes on seated land is 
by filing a claim therefor in the prothonotary's office before the 
last day of the third calendar year after that in which the taxes 
are first payable (Tocum t. Moore, 9 J. L. R. 125). 

No fees are due the county treasurer for sales of seated 
lands under a displaced system. 

No. 53, February Term, 1913, C. P. of Westmoreland Co.. 

K. Pa. 

Exceptions to Sheriff's Schedule of Distribution. 

Shaner & Hunter, AttomeyB for Plaintiff. 

Opinion by McConnell, J., May 10, 1913. 

OPINION 
The Sheriff ha0 made return that he sold defendant's 
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real property on the 8th day of February, 1913, to John M. 
Heany, for the sum of $3500.00. 'He also relxmia a schedule 
of distribution of that money, to which sdiedule the plaintiff 
files exceptions, which are the subject-matter for present con- 
sideration. 

According to the schedule, James M. Cramer, County 
Treasurer, is entitled to the sum of $2589.76, for taxes ap- 
pearing to be due and unpaid by the defendant for the years 
1904, 1905, 1906, 1908, 1909, 1910, 1911 and 1912. 

Exception is taken to the allowance of taxes, penalties, 

interest, fees, etc., for the year 1904 $464 29 

'' 1905 and 1906.... 959 94 

" 1908 255 28 

" 1909 252 27 

Interest on taxes for 1910 $18 24 

Fees of sale for 1909 and 1910 taxes 3 87 

Penalty or interest on sale for 1909 and 

1910 taxes 17 12 

Fees of sale 25 

39 48 

For interest on taxes for 1911 12 46 

Total $1983 72 

It ia alleged by exceptant thAt, to the extent above indi- 
cated, the award made by the schedule to the Coun^ Treas- 
surer is unauthorized by law, for the reason, mainly, that the 
items above given were not liens on the property whai sold, 
and, therefore, were not entitled to participate in the dis- 
tribution of the proceeds of sale. 

Of course, the taxes must have been a li«i on the prop- 
erty sold, otherwise, the Sheriff is without authority to ap- 
propriate the proceeds of sale to their payment 

Taxes do not constitute a lien on real estate, unless some 
statute declares that tiiey are a lieou The only statutcNry au- 
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tborily we have^ on that subject in the pre|9ent case, is the 
Act of 4t June^ 1901, P. L. 364, and the subsequent acts 
luoaendatory thei^eof . The second section of the Act of 1901 
provides : 

**A11 taxes which may hereafter be lawfully imposed or 
assessed on any property in this Commonwealth, in the man- 
ner and to the extent hereinafter set forth, shall be, and they 
are, hereby declared to be a first lien on said property, to- 
gether with all charges, expenses and fees added thereto for 
failure to pay promptly; and such liens shall have priority to, 
and be fully paid and satisfied out of the proceeds of any 
judicial sale of said property before any other obligation, 
judgment, claim, lien, or estate with which the said property 
may become charged, or for which it may become liable, save 
and except only the costs of sale and of the writ upon which 
it is made." 

The next section provides for the lien of municipal 
claims and the 10th section provides that '' claims for taxes 
• • • • • must be filed in the Court of Common Pleas of the 
county in which the property is situated, on or before the 
last day of the second calendar year after that in which the 
taxes or rates are first payable" &c. 

The obvious function of the ''municipal claim" for taxes 
is to preserve and continue the lien which the second section 
creates, and if such a ''claim" is not filed within the pre- 
scribed time, the lien is not to be preserved but is to be wholly 
lost. The 10th section expressly says: 

"If a claim be not fil^ within the time aforesaid, or if it 
be not prosecuted in the manner and at the times aforesaid, 
it shall be whoUy last.'^ 

The Act of Ist May, 1907 P. L. 130, amends this 10th 
section, so as to require the claim to be filed ' 'on or before the 
last day of the third calendar year after that in which the 
taxefs or rates are first payaUe"— ^instead of "on or before 
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the last daj of the second cdtrndar yeoff'* &Cy as provided in 
the original act. In all other respects, the 10th section re- 
mains the same as it previously had been. Of the proTision 
as it WW originally, this was decided, in the case of Trank yb. 
Gysling, 13 Dist, 713: 

''Under this act, taxes remain a lien for the two calendar 
years after they are due, without the filing of a claim, and if 
the property is sold on an execution during that time, the 
taxes should be first paid, even though no claim therefor has 
been filed with the Prothonotary.^' 

After the amendment of 1907, it was decided, in Penna. 
Trust Co. vs. Evans, 12 Lack., 350, that ''taxes for the year 

1907 lose their lien at the end of year 1910, if not registered 
as provided by Act of June 4, 1901, P. L. 364, and are not 
payable out of the proceeds of Sheriff sale in 1911." 

The cases above cited need nothing but the express terms 
of the acts of assembly to vindicate their correctness It is, 
therefore, apparent that, in order that the claim of $464.29 
for the taxes of 1904 be not "wholly lost," it must have been 
filed in the prothonotary's office, on or before the last day of 
1906. The claim for $954.94 for the years 1905 and 1906 
must have been filed there on or before the last days of 1907 
and 1908 respectively. The claim of $255.28 for the year 

1908 must have been filed on or before the last day of 1911. 
The claim of $252.27 for the taxes of 1909 must have been 
filed on or before the last day of 1912. 

The Sheriff's ftale in this case took place on the 8th day 
of February, 1913. No claims for taxes had be^i filed in the 
Prothonotaiy's office, on or before the dates upon which, ac- 
cording to the statute, they should have be^i filed, as we have 
stated them above—nor had any "municipal or tax claim'' 
whatever been so filed even at the date of the Sheriff's sale. 
The lien for the tax^ of those yars was, therefore, not cm- 
tinued and preserved in the mode required by statute. The 
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10th seetion of the Aet of 1901 expressly prescribes the oon- 
sequmces of neglect to file the ^'claim": ''If a claim be not 
filed within the time aforesaid, ***** it shall be wholly 
lost/' 

After having been ^^wJvdUy lost/' these taxes faaye no 
right to participate in the distribution of the fund — as they 
have been allowed to do— in the SheriflF's schedule. 

The aggregate of these taxes, together with penalties, 
fees, and interest incident thereto, which have been improper- 
ly awarded payment, is $1931.78. 

The schedule also allowp to the Treasurer interest <m 
taxes for 1910, $18.24; Fees of sale 1909 and 1910 taxes, 
$3.87 ; Penalty or interest on sale for 1909 and 1910 taxes, 
$17.12; and fees of sale, .25; Total $39.48. The allowance 
of this mun. is also objected to. The "interest" is probably 
claimed under the first section of the Act of May 9, 1889, P. 
L. 141, which provides a mode of procedure for the redemp- 
tion of land sold for taxes, upon payment to the Treasurer 
of the county all taxes and costs thereon at the time of sale, 
and interest thereon and also all the taxes which have been 
levied and charged thereon from year to year after the sale 
and interest thereon from the time such taxes ought to have 
been paid, whereupon the Commissioners shall convey all the 
rights and title which the county may have acquired under 
such sale. There is nothing to show that we have such a case 
to deal with. 

The "fees" of sale are claimed under section 2 of the Act 
of April 4, 1909, superseding section 24 of the Act of March 
28, 1814 (P. L. 288). 

While the Aiet of 1889 did provide for the Treasurer's 
collecting ^^interesi,'* yet that provision was only incidental 
to a mode of procedure for the redemption of lands after sale 
for taxes, which mode of procedure was incidental to a kind 
of sale no longer in vogue in so far as sealed land is con- 
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oemed. It has been impeiseded by an entirely different mode 
of procedure established by the Aet of 1901. The same Act of 
1901 also, in effect, abrogates the ^'fees" provided for by 
the Act of 1814, since the procedure in which they may ac- 
crue no longer applies to seated lands. 

''Interest on taxes is not allowed. The general rule is 
that taxes do not bear interest, unless it is given by statute, 
or until they have been mei^ed in a judgment/' 

Harrisburg v. Harrisbui^ Ry. Co. 4 Dist., 683. 

We speak only of sales of '^seated lands^' for by the 
Act of 26th March, 1903, P. L. 63, the provisions of the Act 
of 1901 are made, thenceforth, inapplicable to ^^unseated 
lands." In so fat as unseated lands are concerned, the mode 
of selling and redeeming is unchanged by the Act of 1901. 
But this is a case wherein the claim for fees and interest is 
predicated on a sale of what the assessments show was seated 
land, and, therefore, only the procedure of the Act of 1901 
applies. There are dwelling houses, an office, machinery, 
etc., etc., upon it, and the feeer claimed are the indd^it of its 
sale. 

Prior to 1844 there existed no right to sell seated lands 
for the purpose of effecting payment of taxes. That Act, in 
its 41st section, provided as follows : 

"All real estate within this commonwealth on which 
personal property cannot be found sufficient to pay the taxes 
assessed thereon, and where the owner or owners thereof 
neglect or refuse to pay the said taxes, the collectors of the 
townships in which said lands lie, shall return the same to 
the commissioners of the several counties ; and the said lands 
shail be said as unseated Umd» are now sold, in satisfaction 
of the taxes due by the said owners," etc. 

This Act did not undertake to declare that taxed lands 
found in the delinquent condition described should be ** un- 
seated land," nor that it should be sold **as ttH^eafod lamb/' 
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but only that it should be ''sold as unseated lands are now 
sold/' thereby plainly indicating tiiat thenceforth the pro- 
cedure for collecting taxes from seated lands should be simi- 
lar to that already in vogue for unseated lands. The dis- 
tinction between seated and unseated lands continued as be- 
£oTe, but a common mode of collecting taxe^ from them was 
devised. But the Act of 1901 made the Act of 1844, in so 
far as sale of seated land is concerned, no logger applicable. 

''A tas sale of seated land for the taxes for the year 
.1904, made in pursurance of section 41 of the Act of April 
29, 1844, P. L. 486, is wholly invalid, inaconuch as the Act 
of April 29, 1844, Sec. 41, was repealed, so far as seated 
land was concerned, by the Act of June 4, 1901, P. L. 364, 
as amended by the Act of March 26, 1903, P. L. 63." 

Day V. Swanson, 236 Pa., 493. 

In the course of the opinion, the Court say: 
. ''The Act of June 4, 1901, P. L. 364, provides when, 
how, and up<m what property lien^ shall be allowed for taxes, 
and prescribes the methods for preserving sueh liens and en- 
forcing payment of taxes. Its final clause is: 'and all other 
acts or parts of acts of assembly of this Commonwealth, gen- 
eral, special or local, appertaining to the subject-matter 
covered by this Act, be and the same are hereby repealed; it 
being intended that this Act shall furnish a complete and 
exclusive system in itself, so far as relates to the practice 
and procedure for the filing, collection and extent of tax and 
municipal claims, the right to file which accrued after the 
approval of this Act.' This is an express repeal of the Act 
of 1844, so far as it relates to the coUection of taxes." 

The interest and fees incident to sales made in a mode 
not anthorized by law are not payable out of the proceeds 
of sale made by the Sheriff in this case. 

The exclusive method of collecting taxe^ on seated land 
is by 'Blmg a claim therefor in the Profhonotary's ofSce be- 
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fore the last day of the third calendar year after that in 
which the taxes are first payable. Yocom y. Moore, 9 Jus. 
L. B., 125; Smith y. Wiest, 8 Schuyl. L. B. 120. The qrsteni 
by sale under the 4l8t section of the Act of 1844, and that 
proyided for by the Act of 1901 do not coexist. 

Under the Act of 1901, ''the lien for taxes shall exist in 
f ayor of, and the claim therefor may be filed against the 
property taxed by any cotmty, city, borough, township, road 
district, or poor-district to which the tax is payable." Sec. 4. 
The procedure deyised by the Act of 1901 is, therefore, made 
ayailable for the use of the respectiye municipalities to which 
the delinquent tax is owing — ^not for the use of the County 
Treasurer, who gets no authority under the Act 

If the Treasurer goes on and makes salefsr of seated real 
estate under a displaced system, he gets no right to fees 
for so doing, and cannot collect them out of the proceeds of 
a judicial sale, such as we haye here. The exception to the 
allowance of $39.48 to the Treasurer for interest, fees, etc., 
is sustained. In the allowance made in the schedule to the 
Treasurer, there is also set out $12.46 ''interest on taxes for 
the year 1911." 

There is now no redemption of lands being made in this 
case, and no right to collect interest which is incidental only 
to the occasion of such redemption is made manifest in the 
case. The exception to the allowance of $12.46 to the Treas- 
urer is sustained. 

The total amount of what has been allowed in the 
Sheriff's schedule, but which is disallowed herein, is $1983.72. 

The amount allowed by the Sheriff '« schedule to James 

M. Cramer, County Treasurer, is $2589 76 

Deducting therefrom 1983 72 



There remains not affected by what is said aboye. .$ 606 04 
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We do not know to what municipalities this $606.04 is 
due. It represents the amount of taxes nmde a lien by the 
Act of 1901 for the taxes for the yeai» 1910, 1911 and 1912^— 
together with the coUctor's commission thereon. 

The lien for the taxes of these years does not expire until 
the last day of the third year from the respective years in 
which they were aasessed, even though no claim for them has 
been filed in the Prothonotary's ofSce. They were, therefore, 
Uens at the date of the sale, and are properly payable out 
of the proceeds of sale to the municipalities to which the 
tax is due. We will allot the amount allowed on this ac- 
count to the Treasurer for the use of the respective munici- 
palities to which they belong — ^not being now specifically ad- 
vised as to the names and amounts respectively due to them. 

The result of the conclusions reached above makes the 
following to be a proper 

SCHEDULE OP DISTRIBUTION 

Purchase money of real estate sold $3500 00 

Dijsrtributed as follows: 
To James M. Cramer, Treasurer, for the use of the 

municipalities to which are due taxes for the 

years 1910, 1911 and 1912 $ 606.04 

To Commonwealth of Pennsylvania, Taxes 306 42 

To First Nat. Bank of Bridgeville, Pa., Pi Pa. 53 

Feb. T. 1913, ac. Debt and Int 2007 04 

Atty. P. and Com 490 00 

Pennsylvania Argus 23 75 

Scottdale Observer 20 80 

Sheriflf Steele 39 50 

Distribution: 

Bee. Thomas, L. L 65 

Pro. Yont, L. L 1 80 
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Pro. Yont, Distribution 1 00 

Shflf. Steele 3 00 



$3500 00 

The Sheriff is directed to pay oat the money now in his 
hands in accordance with the foregoing amended Schedule 
of Distribution, unless an appeal be taken within the time 
prescribed by law. 
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Theodore Anderson v. J. M. Montgomery, Trading as 

Farmers and Mechanics Supply Company, 

John D. Biggert, Manager 

APPEALS — ^APPEAL NUNC PRO TUNC — DEMURRER 

On June 17, 1913, judgment was entered against defendant. 
The agent of defendant notified the justice that an appeal would 
be taJien. About ten days thereafter said agent went to the 
justice's ofQce for the purpose of perfecting the appeal. Justice 
had not prepared transcript. (Defendant's agent then became ill. 
Prior to the rendition of judgment, defendant had left for the 
West and did not return until after July 8, 1913. The defend- 
ant took an appeal from the judgment of the justice and en- 
tered the same in the Common (Pleas, whereupon, plaintiff 
through his counsel obtained a rule upon defendant to show 
cause why the appeal should not be stricken oft, for the reason 
that it had not been takea for more than twenty days after the 
rendition of the jud-gment. (Defendant filed an answer asking 
to allow an appeal nunc pro tunc as of July 5, 1914. Held, that 
it is not sufficient to entitle defendant to relief, to show that dur- 
ing some portion of the twenty days he was unable to take the 
appeal. It appearing from defendant's own admission that he 
had ample opportunity to perfect his appeal, and that his failure 
so to do was not the result of any act or omission of the justice, it 
follows that he is not entitled to have the appeal taken nunc 
pro tunc. 

No. 1, November Term, 1913, Common Pleas of "Washington 
County. 

James M. McBumey, Esq., Attorney for Defendant. 

Opinion by Irwin, A. L. J., January 24, 1914. 

OPINION 

On June the 17th, 1913, the plaintiff obtained judgment 
against the defendant before D. B. Hancher, a justice of the 
peace of Claysville, in this county. On the hearing before 
the justice the plaintiff was present in person and the de- 
fendant was represented by his manager, and there is no ques- 
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tion raised as to the validity of the proceedings before the 
justice of the peace. On July 8th, the defendant took an 
appeal from the judgment of the justice, whieh was regular- 
ly filed in the Court of Common Pleas of this county at No. 
1 November Term, 1913. Thereupon the plaintiff, through 
his counsel, presented a motion to this Court, based upon the 
facte which appear of record, and obtained a rule upon the 
defendant to show cause why the appeal should not be 
stricken off, for the reason that the appeal had not been 
taken for more than twenty days after the rendition of the 
judgment. The defendant filed an answer to the rule, in 
which the Court is asked to allow the appeal nunc pro tunc, 
as of date July 5th, 1913. To that answer the plaintiff has 
filed a demurrer, and the matter now comes before us for 
determination on the question as to whether or not the facts 
set forth in the defendant's ansiwer are sufficient to prevent 
the appeal from being stricken from the record. 

In the answer to the rule the defendant sets forth that 
on the day following the rendition of the judgment his agent 
notified the justice that an appeal would be taken, and re- 
quested that a transcript should be prepared; and about ten 
days thereafter the defendant's agent went to the office of 
the justice of the peace for the purpose of perfecting the 
appeal, but the justice had not prepared the transcript, and 
within. a few days thereafter the justice notified the defend- 
ant's agent that the transcript was ready for delivery at the 
office of the justice. That about that time the defendant's 
agent became seriously ill with an attack of shingles, which 
incapacitated him from attending to business, and that dur- 
ing a portion of the time he was sick he was ccmfined to his 
room in the borough of Claysville, and during a portion of 
the time he was in the city of Pittsburgh undergoing treats 
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ment from hi^ physician there. That prior to the rendition 
of judgment J. M. Montgomery, the defendant, had left for 
the West and did not return until after the 8th of July, and 
that no other person was cognizant of his business except his 
agent, who was sick, as herein set forth. And that as soon as 
his agent and manager was able to attend to his duties pertain- 
ing to the defendant's business he appeared before the justice 
of the peace, paid the costs, made the a£Sdavit, and took the 
appeal. The answer further admits that the defendant is in- 
debted to the plaintiff in the sum of $32.46, and that as against 
the remainder of the plaintiff's claim, the defendant has a 
valid set off, the nature of which is set out in detail in the 
answer. 

There is no question but that if we were to consider the 
record alone the plaintiff's motion would have to prevaii, for 
the reason that the record discloses the fact that the appeal 
was not taken within the time provided by law, and what 
we are now to consider is whether or not the facts set forth in 
the defendant's answer are suflBcient to move the Court in its 
discretion to refuse to strike off the judgment and to allow 
an appeal to be taken nunc pro tunc. 

While the Court has undoubtedly discretionary power 
to permit an appeal to be taken in a proper case after the 
time allowed by law, it 13 a legal discretion and should only 
be exercised when the failure to take the appeal is the result 
of some dereliction of duty upon the part of the justice, or 
sickness, or other inability upon the part of the defendant. On 
the 18th of June the defendant notified the justice that an 
appeal would be taken. About ten da3rs thereafter his agent 
appeared at the office of the justice for the purpose of per- 
fecting the appeal. At that time two courses were open to 
him, he could either pay the costs in the case, as provided by 
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Section 1 of the Act of June 24th, 1885, P. L. 159, or give 
good and sufficient bail absolute for the payment of debt, in- 
terest, and costs on affirmance of the judgment, and pay the 
costs of the appeal, as provided by Section 1, Act of April 
19, 1901, P. L. 84. Either the payment of all costs, under the 
Act of 1885, or the giving of bail absolute ,under the Act of 
1901, was an essential prerequisite to taking a valid appeaL 
It follows, therefore, that if the defendant's agent went to 
the office of the justice about ten days after the judgment 
wai3 entered, prepared to perfect his appeal, he was either 
prepared to pay the costs, as provided by the former act, or 
to enter bail, as provided by the later act. If he was so pre- 
pared, there is no valid reason disclosed by the defendant's 
answer as to why he did not either pay the costs or give the 
security and make the affidavit, as provided by law. It was 
not essential that the transcript should be then made out. If 
he had paid the costs and made the affidavit when the justice 
made out the transcript and notified the agent that it was 
ready for delivery the appeal would have been just as com- 
plete as if the agent had then had the transcript in his hands. 
It is not sufficient, in our opinion, to entitle the de- 
fendant to relief to show that during some portion of the 
twenty days he was unable to take the appeal. It is to pro- 
vide against just such contingencies that the law gives him 
twenty days in which to take the appeal, and where the evi- 
dence shows that for at least ten days or more of that time 
the defendant might have taken the appeal at any time, and 
especially when it is admitted that his agent was in the of- 
fice of the justice for the purpose of taking the appeal when 
he might have paid the costs, made the affidavit, and per- 
fected the appeal, we do not think that a case is presented 
which would warrant the Court in granting the defendant 
relief. 
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That the payment of the costs was an essential prere- 
quisite to a valid appeal under the Act of June 24th, 1885, 
P. L. 159, was clearly ruled by the Superior Court in Car- 
baugh v. Sanders, 13 Superior Court, 361. In that case the 
defendant paid the costs of the justice and the constable, but 
declined to pay the co^ts of the plaintiff's witnesses. The 
Court below struck off the appeal on the ground that the 
costs had not all been paid, as provided by the Act, and on 
appeal the Superior Court said: ''A direction contained in 
a statute, though couched in merely permissive language, will 
not be construed as leaving compliance optional where the 
good sense of the entire enactment requires its provisions to 
be deemed compulsory. The intent is to be judged of by the 
purposes of the statute. The manifest purpose of this 
statute was to eecure prompt payment of the costs, not only 
of the justice, but of the constable and party ; it is therefore 
not to be supposed that the legislature intended to leave com- 
pliance with its provisions optional with the justice. • • • • • 
It wap his duty to demand the costs and the defendant's duty 
to pay them upon being informed as to the amount. The 
omission of the defendant to comply with this prerequisite 
to an appeal was without legal excuse, therefore, the Court 
committed no error in striking off the appeal." 

The view we have taken of this case is fully sustained by 
the decision of the Superior Sourt in Patterson v. Gallitzin 
Building & Loan Association, 23 Superior Court, 54. In that 
ease judgment was regularly entered against the defendant 
by a justice of the peace on Augu^ 12th, 1902. On Septem- 
ber 2nd 1902 the defendant appeared at the office of the jus- 
tice for the purpose of taking an appeal, which was refused 
on the ground that the time for an appeal had gone by. It 
appeared from the evidence that on the 28th of August the 
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defendant had appeared at the ofSce of the justice for the 
purpose of taking an appeal, but the justice was absent from 
his office. The Court below refused to allow the appeal, and 
on appeal Rice, P. J., in disposing of the case, said: ''It 
further appears that an effort to appeal was maae on August 
28th, but although it is shown that the justice was absent 
from his office part of that day there is some ground for be- 
lieving that if the defendant had been diligent he might have 
been found. But, be that as it may, the fact remains that 
nothing deserving to be called an attempt to enter the ap- 
peal was done, excepting on that day, until after the time for 
appeal had expired. The Court held that the defendant had 
not exercised that diligence which waa necessary to entitle 
it to the extraordinary relief prayed for, and accordingly 
discharged the rule. If without fault of his a party desiring 
to appeal from a judgment of a justice of the peace is pre- 
vented from doing so by the act of the latter, an appeal may 
be allowed, nunc pro tunc, if asked for in reasonable time: 
Mcllhaney v. Holland, 111 Pa. 634. Such application is ad- 
dressed to the sound discretion of the Court of Common Pleas, 
and its action will not be set aside by us except for very plain 
abuse of discretion; Eutz v. Skinner, 7 Pa. Supr, Ct. 346. 
The refusal of the application in this case was based on a 
fiinding that the failure to enter the appeal was due to the 
party's lack of diligence, which finding was fully warranted 
by the evidence. There was no abuse of discretion; on the 
contrary it appears to have been wisely exercised." 

It appearing from the defendant's own admissicm that 
he had ample opportunity to perfect his appeal, and that his 
failure so to do was not the result of any act or omission of 
the justice, it follows that he is not entitled to have the ap- 
peal taken nunc pro tunc, and the plaintiff's motion must 
prevail. 
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DECBEE 

And now, January 24th, 1914, this cause came on to be 
heard, and was ar^ed by counsel, whereupon, it is ordered, 
adjudged and decreed that the appeal heretofore taken be 
stricken from the record, and it is further ordered that the 
defendant pay the costs of this proceeding. 
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Harry Teats v. N. F. K. Ake 

HEARING — OONTINUANCE — ENTERIKO JUDGMENT WITHOUT 
NOTICE — ^APPEAL NUNC PRO TUNC 

Where defendant appeared on the day of hearing, tendered 
check for amount he admitted to be due, which waa accepted 
and used, and both plaintiff and defendant were present at the 
hearing, but the Justice held the matter over until next day* 
when defendant again appeared, and the Justice said he had not 
had time to go over the matter, but would attend to it the follow- 
ing week and let defendant know, and subsequently defendant 
received notice from the Justice that Judgment had been entered 
and defendant then attempted to take an appeal but wa« refused 
by the Justice on the ground that it was too late. Held, that in 
the absence of an answer on the part of either the plaintiff or 
the Justice, the facts in the Petition would be taken to be true, 
and an appeal nunc pro tunc allowed. 

No. 190, September Term, 1912. Common Pleas of Clearfield 
County. 

Sur petition for appeal, nunc pro tunc. 

R. D. Swope Attorney for Appeal. 

Opinion by Smith, P. J., October 21, 1912. 

OPINION 

The petition in this case sets forth a summons on de- 
fendant to appear on the 17th day of May, 1912, between the 
hours of 10 and 11 o'clock, at the office of J. E. Kratzer, a 
Justice of the Peace of Curwensville Borough, to anawer 
Harry Teats in a plea of assumpsit. That said defendant ap- 
peared on said day and tendered the amount which he ad- 
mitted to be due by check, which check was accepted and 
afterwards used. That both parties, plaintiff and defendant, 
were present at the hearing, but that the Justice held the 
matter over until Saturday, May 18th, when defendant again 
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appeared but the Justice said that he had not had time to 
|[0 over the matter but would attend to it the following week 
and let defendant know. That defendant then heard nothing 
further from the case until the 20th day of June, 1912, when 
he received notice from the Justice that judgment had been 
entered by him on Monday the 20th day of May, 1912. The 
defendant then attempted to take an appeal, which was re- 
fused by the Justice on the ground that it was then too late. 
No answer is filed on behalf of either the Plaintiff or the Jus- 
tice. The facts set forth in the petition are therefore ad- 
mitted to be true, and they constitute sufficient ground for 
granting an appeal, nunc pro tunc. 

DECREE 

Now Oct. 21st, 1912, the rule heretofore granted to show 
cause why an appeal should not be allowed, is hereby made ab- 
solute. The Justice is directed to allow the appeal from the 
judgment entered on his record against the defendant in the 
above stated case, on compliance with the Acts of Assembly 
in such case made and provided, on condition, however, that 
said appeal be perfected and entered of record to the above 
stated number and term within fifteen days from this date. 
Costs of this proceeding to abide the event of the suit. 
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W. S. Schuss &c. V. Bell Run Coal 
and Coke Company 

SUFFICIENCY OF RECORD AS TO PROOF OF CLAIM — ^PRESUMPTION 

THAT JUDGMENT WAS PUBLICLY RENDERED— LOCATION 

OF justice's office — ^SUMMONS 

EzceptionB to the record of a Justice, statin^r that "the 
record doee not show that any testimony of the plaintiff was 
taken as required by law/' and that '*the record does not show 
that judgment was rendered publicly as required by law»" will 
not be sustained. 

The presumption is In favor of the record of the Justice as 
to the regnl&rlty and sufficiency of proof, and that there is a pre- 
sumption that judgment was rendered publicly. 

The record Is sufficiently explicit as to location of the Jus- 
tice's office, in showing the location to be at "Bell's Landing," a 
well known place or village in the township. 

No. 336, September Temoi, 1912, Common Pleas of Clearfield 
County. 

Certiorari. 

George M. Fulford, Attorney for Except^t. 

Opinion by Smith, P. J., October 21, 1912. 

OPINION 

The plaintiff's claim is for labor of his minor son, Fred 
Schuss, amounting to $25.50. 

The exceptions filed are, first to the record generally, 
which can not be treated because too general. 

The second exception was withdrawn. 

The third exception was "The record does not show that 
any testimony of the plaintiff was taken, as required by law." 
This exception can not be sustained, for the reason that the 
record does show that the claim was presented for the labor of 
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his son in the defendant's mine and that the plaintiff was 
sworn to the same. It also gives the definite amount claimed. 
This is sufficient especially in view of the presumption which 
is in favor of the record of the Justice as to regularity and 
sufficiency of proof. 

The fourth exception is ''The record does not show that 
judgment was rendered publicly, as requirea by law." This 
exception is not sustained, for the reason that tne presumption 
arises in favor of the record, and there is the presumption that 
judgment was rendered publicly. Of this there is abundant 
authority. Hartman vs. Eottcamp, 2 York 215, Hershey & 
Bro. vs. Mylin, 18 Lane, 172; 10 Dist. Rep. 551. Brubaker vs. 
Sheibley, 19 Lane. 241. 

The fifth exception is *'The record or the summons does 
not show in what Township the Justice had his office." The 
summons does show the office of the Justice at ''Bells Land- 
ing," a well known place or village, situate in Greenwood 
Township, Clearfield County, Pennsylvania, and is sufficient 
designation of the location of the office of the Justice. 

None of the exceptions are, therefore, sustained and the 
judgment of the Justice should be affirmed. 

DECREE 

Now, Oct. 21st, 1912, the exceptions are all overruled and 
judgment is directed to be entered in favor of the plaintiff, 
against the defendant Company, in the sum of $25.50, with 
interest from July 12, 1912, and costs. 
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Margaret Hilliard v. William B, Kirker 

MISTAKE IN ENTERING JUDGMENT — MISNOMER — UABIUTT OP 
PBOTHONOTABY — ^PLAINTIFP's NEGUGENGB 

Plaintiff obtained Judgment before a Justice agalOBt 
** Henry Peurbialce.'' Defendant appealed, entered tranacript In 
Prothonotary's office and subsequently the case was so proceeded 
in that judgment was entered and indexed against "Henry Feni- 
hake." Held, in an action by plaintiff against the Prothonotary, 
that, no motion having been made by his attorney to correct the 
mistake, he could not be held as an insurer against his (plain- 
UfTs) own carelessness. 

No. 40, 1914, County Court of Allegheny County. 
A. C. and C. M. Johnston, Attorneys for Plaintiff. 
WilUam B. Kirker, P. P. 
Opinion by Way, P. J., January 23, 1914. 

OPINION 

In this case the plaintiff contends that the defendant, the 
Prothonotary of Allegheny County, failed to properly index 
a judgment obtained by her against one Henry Feurfaake, 
thereby subjecting her to loss. 

The facts are that the plaintiff obtained a judgment 
against one ''Henry Feurhake'' before a Justice of the Peace, 
from which the defendant appealed and filed a transcript in 
the Prothonotary 's Office on May 4th, 1908. The defendant's 
name was entered on the appearance docket «b "Fenihake." 
The case was so proceeded in that on March 20th, 1911 it 
being on the trial list and appellant not appearing, judgment 
was entered for the plaintiff under a rule of Court This 
judgment was entered on the judgment index as against 
''Henry Fenihaka" An examination of the Justice's tran- 
script shows the defendant's name was spelled in yarious 



Digitized by 



GoogI( 



justices' law reporter 303 

Margaret HUliard ▼. William B. Kirker. 

ways, but the defendant's si^ature to the affidavit for ap- 
peal is written out very plainly and looks more like ''Feni- 
hake" than anything else. It also appears that when judg- 
ment by default was entered on March 20th, 1911 the plain- 
tiff's attorney was present in Court and heard the defend- 
ant called as ^' Henry Fenihake" and suggested no correction 
of this. 

It seems to us that the Prothonotary exercised reason- 
able diligence in docketing this appeal in the first instance 
and the subsequent entry of judgment conformed to the ori- 
ginal entry on the docket 

It is true that subsequent pleadings were filed in which 
the defendant's name was speUed ^'Feurhake" but no motion 
was miade at any time by the plaintiff's attorney to correct 
the original entry on the docket, and as above stated, the de- 
fault judgment was entered in his presence and at his re- 
quest without correction. 

It does not seem to us that the plaintiff can sit quietly 
by and see the Prothonotary make a perfectly natural and 
excusable error, which a word from plaintiff could easily 
have corrected, and then after the defendant's property has 
been sold turn around and hold the Prothonotary as an in- 
surer against the plaintiff's own carelessness. For this reason 
judgment is Altered for the defendant 
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Palmyra, Pa., June 22, 19U. 
A. B. Place, Esq., 

502 Swede Street, Norristown, Pa. 

Dear Sir: 

Has a Borangh Coimcil the right to enaet and ordain an 
ordinance as to the provisions of sections 13 and 14 of the 
Automobile Act of July 7, A. D. 1913, P. L. 672, so that the 
Borough will reap the benefits of the penalties imposed and 
collected for the violations of the provisions of said sections T 

Section 15 of said Act says that ''No city, county, bor- 
ough, incorporated town, or township shall adc^t, enforce, 
or maintain an ordinance, rule or regulation contraiy to or 
inconsistent with the terms of this act; or fix a rate of speed 
lower than that permitted by this act." 

Section 22 says, ''All fines and penalties, collected under 
the provisions of this act for violations of the same, shall be 
paid to the State Treasurer, except those collected for viola- 
tions of the provisions as to speed or weight, which shall be 
paid to the treasurer of the city, borough, town, or town- 
ship wherein the violation occurred." 

Now then, if our Borough would pass an ordinance so 
that all the fines imposed and collected under summary con- 
viction proceedings for the violations of the provisions of 
sections 13 and 14 could be paid over to the borough 
treasurer, would such an ordinance conflict in any way with 
the said Automobile Actt Would the Borough under such 
an ordinance be entitled to the fines collected for an operator 
of a motor-vehicle not sounding his signal-device or for driv- 
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ing past a street passenger car in violation of sach an or- 
dinance? How should the penalty section of such an or- 
dinance read? If the Borough Council of Norristown has 
passed such an ordinance, would you send me a copy of 
same. 

An answer at your earliest convenience will be ap- 
preciated. 

Very truly yours, 
FRANK B. HUGENDUBLER, J. P. 

Secretary of Town Council. 



Norristown, Pa., June 23, 1914. 
F. B. Hugendubler, Esq., 
Palmyra, Pa. 

Dear Sir : 

Replying to your inquiry of the 22nd inst. would state 
that borough council ha& no right to enact an ordinance, . 
whereby it would reap the benefits of the penalties imposed 
by the Act of July 7, A. D. 1913, P. L. 672. Sections 15 and 
22 of the Act referred to by you are, in fact, a full and com- 
plete answer to your question. Any ordinance that the Bor- 
ough might pass, which would conflict with any Act of As- 
sembly, regulating the operation of motor vehicles, would be 
null and void. 

It does not follow, however, that a borough might not 
pass an ordinance regulating the operation of motor vehicles. 
For instance, an ordinance regulating the operation of 
motor vehicles on congested thoroughfares, forbidding them 
to stand on the sides of streets, or regulating the use of 
lights, etc., could be enforced; Provided always that nothing 
in such ordinance could be construed to contravene any Act 
of Assembly. Penalties for violating such ordinance would 
enure to the benefit of the Borough. 
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Irvin P. Enipe, Esq., Solicitor for Norristown Borough 
just informed me that the Acts of Afisanblj in his opinion 
were eomprehensiye enough, without any fur&er local 
legislation. 

Truly youra, 

A, R. PLACE. 



LITIGATION FREE 

Under exiating laws a Justice of the Peace, in civil cases, 
is placed in the rather unenviable position of being obliged 
to enter suit, proceed to a hearing, and render judgment, 
without compensation, unless collection is enforced at once. 

Under the practice in case of appeal, for many years, 
particularly since the passage of the Act of June 24, 1885, 
P. L. 159, and until 1907, all the costs accrued, including 
the transcript costs, were required to be paid by the appellant 
before taking his appeal. Since the passage of tiie Act of 
May 29, 1907, P. L. 306, it is left optional with appellant 
to pay or not to pay the costs on appeal, and therefore the 
Justice, as well as his constable, is required to bide the final 
determination of the suit in court. 

The Justice is not even permitted to charge for making 
out the transcript, according to the opinion of Judge Fuller, 
G. P. of Luzerne County, in Strauss v. Chapin, 12 J. L. B. 
141, where, citing from the opinion of Judge Reed, of Jef- 
ferson County, in Snyder ▼. Baur, he says that where bail 
absolute is given for the payment of debt, interest and costs, 
''not any costs, which are taxable by the Justice, need be 
paid to him, on appeal, and that fees for issuing the tran- 
script are such costs." 

It is just as eaiQr for an appellant to secure bail absolute 
as ordinary bail, and, not being in sympathy with the Justice, 
prefers to make him wait for his costs; and, I presume it is 
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safe to say, that not over half of the appealed eases is ever 
tried in Court, and therefore, Justice and Constable have 
given their valuable time and even money gratis. 

How can this apparent injuptice to the minor judiciary 
be remedied? Simply by enacting a law allowing a Justice, 
after appeal, to issue execution for costs, when, after six 
months, parties litigant do not prosecute their appeal in 
Court. 

Why should the plaintiff invoke the aid of the law and 
then, after having made the attempt, rather than employ 
counsel and pursue his remedy to the end, abandon his suit? 
Why should not plaintiff, who fails to proceed against ap- 
pellant in Court within a certain time, suffer execution to be 
issued against him, at the option of the Justice? 

The Act of 1907 is not at all fair to the Officers of the 
law, but, on the other hand, puta the plaintiff in a very safe 
position, because of the fact that the appellant gives security 
not only for the costs but also for the debt and interest, so 
that on the final determination of the suit in Court, plaintiff 
is enabled to coUect debt, interest and costs. 

In order that some action may be taken in the matter, an 
Act of Assembly, in substantially the following words, is sug- 
gested: 

An Act regalatinir the collection of costs in suits before 
Justices of the Peace, Aldermen and Magistrates. 

Section 1. Be it enacted etc.. That from and after the 
passage of this act it shall be lawful for a Justice, Alderman or 
Magistrate, in cases where appeals are taken without the pay- 
ment of costs, and where no steps have been taken to prosecute 
such appeal within six months after the entry thereof, to issue 
execution against either appeUant or appellee, and upon payment 
thereof to certify the same to the AppeUate Court, to await the 
final determination of the uit, to be taxed against the party 
against whom the verdict is rendered. 

We would like each Justice in the State to write a letter 
favoring the passage of this act and at the proper time we 
will have it introduced and use the letters in having the bill 
reported out of Committee and promptly passed. 
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OVER $1,000,000 FOR THE STATE HIGHWAYS 

In our last issue, it was stated that the Dauphin County 
Court had handed down a decision releasing the accumulated 
money derived from the taxation of automobiles and licens- 
ing drivers. We now regret to state that the funds still re- 
main tied up in the State Trea^ry, by reason of an appeal 
to the Supreme Court. There is a difference of opinion as 
to the law relating to the application of these funds. 

Aside from the fact that it is proper that the Auditor 
General and State Treasurer should safe-guard all state 
funds, it is likewise important that they should be applied 
only in the manner clearly designated by law, and not by 
mere inference. 

Sinoe writing the above, said funds have been rendered 
availablie and are to be spent in the different counties of the 
state in certain proportions. 
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Commonwealth of Pennsylvania ex rel., R. W» 
Wolfe, et al., Directors of the Poor &c., v. S. M. 
Downer, County Treasurer, Defendant, T. J- 
Underwood, County Controller, Intervening De- 
fendant 

DIRECTORS OP THE POOR— COUNTY AUDITOR— COUNTY 
CONTROLLER — MANDAMUS 

Under a special Act of Asembly, enacted April 6, 1830, P. 
L. 256» the directors of the poor of Washington County became 
a body politic and corporate in law, said act providing ''That it 
shall be the duty of the said directors, on or before the first day 
of ^Noyeml)er in each and ievery year, to furnish the commis- 
sioners of said county with an estimate of the probable expense 
of the poor and poor house for one year, and it shall be the 
duty of said commissioners to assess and cause to be collected 
the amount of said estimate, which shall be paid to said directors 
by the county treasurer, on warrants drawn in their favor by 
the county commissioners, as the same may be found necessary." 
The entire business of caring and providing for the poor of the 
county was devolved by the act upon the directors of- the poor, 
empowering them to fix and determine the annual amount re- 
quired for the support and maintenance of the poor. The Act of 
May 6, 1909, iP. L. 434, created the office of county controller 
and put him in place of the county auditor. The money which 
the directors of the poor get from the county is not county 
money, but belongs to the corporation known as the "Directors 
of the Poor and of the House of Employment," and is held in 
the county treasurer's office for a specific purpose . 

The Act of June 4, 1879, iP. !L. 78 provided for the auditing 
of the accounts of treasurers of poor districts by the county 
auditors. This was followed by the Act of June 2, 1881, P. L. 
44, which made it the duty of county officers, to audit, settle and 
adjust the accounts of the directors of the poor, where the poor 
district was co-eztensive with the county. Held, that prior to 
1909 and after 1881, it was the duty of the directors of the 
poor, at least once a year, to render an account of all moneys 
by %hem received and expended, to the county auditors, and the 
county controller having been elected to take the place of the 
county autditors, such accounts should now be rendered to the 
county controller, whose duty it shall be to audit and settle their 
accounts, and if they have expended any money illegally or un- 
lawfully, to surcharge them with the same. 

.Mandamus will not lie against two public officers who have 
different duties. 
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Commonwealth of PeniiBylTaiila ex rel R. W. Wolfe, et, aL, 
Directors of the Poor &c. ▼. S. M. Downer, County Treasurer, 
Defendant, T. J. Underwood, County Controller, Interyen- 
ing Defendant. 

No. 152, May Term, 1914, Common Pleas of Washington 
County. 

Case stated in the nature of a special yerdict for the opinion 
of the Court as to what judgment should be entered upon 
the facts agreed upon. 

James P. Eagleson, Attorney for Plaintiffs. 

B. H. Meloy, Attorney for Defendants. 

Opinion by Mcllvaine, P. J., April 21, 1914. 

OPINION 

The legal question involved in this case arises out of hap- 
hazard and ill-considered legislation. 

Under our system of government, the township is the 
minimum territorial unit; a number of townships united 
makes a larger unit called the county; and a number of 
counties united makes the state. The township, county and 
state are each invested with the sovereign power of levying 
taxes for certain purposes. One of the original duties of the 
township in our state was to maintain its poor, and the super- 
visors of the township from year to year levied a tax for that 
purpose. In the year 1830 the legislature passed a special 
Act of Assembly creating a corporation known as ''The di- 
rectors of the poor and of the house of employment for the 
county of Wiashington" to take care of the poor of ail the 
townships of the county and relieve the townships of that 
duty. The corporati(»i thus created was a cross between a 
private charitable corporation for the relief of the poor and 
a municipal corporation whose territorial limits were oo-ex- 
tensive with the limits of the county. 
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The office of director of the poor was not a county office, 
bnt the fact that the directors of the poor performed some of 
the functions of government made them public officers. 

Commonwealth Ex Rel vs. Moffitt, 238 Pa. St. 255. 

Nissley vs. Lancaster Go. 215 Pa. St. 562. 

The Act of April 6, 1830, P. L. 256, creating this cor- 
poration, in the 3rd section thereof provides as follows : 

''That the said directors shall forever hereafter, in name 
and in fact, be one body politic and corporate in law, to all 
intents and purposes whatsoever, relative to the poor of the 
county of Washington, and shall have perpetual succession, 
and may sue and be sued, plead and be impleaded, by the 
name, style and title of 'The directors of the poor and of the 
house of employment for the county of Washington,' and by 
that name shall and may receive, take, and hold any lands, 
tenements and hereditaments not exceeding the yearly value 
of ten thousand doUars, and any goods and chattels whatso- 
ever, of the gift, alienation or bequest of any person or per- 
sons whatsoever, to purchase, take, and hold, any lands and 
tenements within their county, in fee simple or otherwise, and 
erect suitable buildings for the reception, use and accommoda- 
tion of the poor of said county, to provide all things neces* 
sary for the reception, lodging, maintenance and employ- 
ment of said poor, to appoint a treasurer annually who shall 
give bond, with sufficient surety for the faithful discharge 
of the duties of his office, and shall have power to employ and 
at pleasure remove a steward or stewards, matron or matrons, 
physician or physicians, surgeon or surgeons, and all other 
attendants that may be necessary for the said poor, and to 
exercise and enjoy all such other powers, now vested in the 
overseers of the poor of the townships." 
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Commonwealth of Penngylvaiiia ex rel R. W. Wolfe, et, al.» 
Directors of the Poor &c. v. S. M. Downer» County Treasurer, 
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ing Defendant. 

In Section 5 it provides, "That it shall be the duty of 
the said directors, on or before the first day of November in 
each and every year, to furnish the commissioners of said 
county with an estimate of the probable expense of the poor 
and poor house for one year, and it shall be the duty of said 
commissioners to assess and cause to be collected the amount 
of said estimate, which shall be paid to said directors by the 
county treasurer, on warrants drawn in their favor by the 
county commissioners, as the same may be found necessary." 

In the County of Northampton, where a special Act of 
Assembly relating to that county was enacted in 1837, and 
almost similar in terms to the act relating to our county, it 
was held in the case of Commonwealth ex. rel. v. Coyle, re- 
ported in 185 Pa. St at page 201, that the directors of the 
poor of that county *'were clothed with the right of perpetual 
succession, to sue and be sued, plead and be impleaded, to 
take and hold lands and tenements and to erect suitable 
buildings for the reception, use and accommodation of the 
poor of the county, and 'to provide all things necessary for 
the lodging, maintenance and employment of said poor;' and 
to appoint a treasurer, steward, matron and physician and 
all other necessary attendants that may be necessary 'for the 
said poor respectively.' Other powers and duties were con- 
ferred and imposed upon them essential to the proper dis- 
charge of their ofiScial functions. By the fifth section of the 
act it was provided as follows; 'It shall be the duty of the 
said directors, on or before the first day of November in each 
and every year, to furnish the commissioners of said county 
with an estimate of the probable expense of the poor and 
poorhouse for one year, and it shall be the duty of the said 
commissioners to assess and cause to be collected the amount 
of said estimate which shall be paid to said directors by the 
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Commonwealth of Pennsylvania ex rel OEl. W. Wolfe, et, al., 
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ing Defendant. 

county treaurer on warrants drawn in their favor by the. 
<;ounty commissioners as the same may be found necessary." 

^^It is very apparent that the entire business of caring 
and providing for the poor of the county was devolved by 
the act upon the directors of the poor, and it follows hence 
that they, and they alone, were required by the positive 
terms of the law, as well as by the plain necessities of the 
case, to fix and determine the annual amount that would be 
required for the support and maintenance of the poor. It 
would be impossible for the commissioners of the county to 
dischcarge this duty, for the simple reason that they do not 
possess any powers or qualifications necessary for that pur- 
pose, and the argument that they should be the judges of the 
necessity for the issuing of the warrants for the payment of 
the moneys required by the directors of the poor is enureiy 
untenable. It has no foundation upon which to rest. More- 
over, the plain meaning of the act is that the directors must 
determine the amount of the annual requirement and furnish 
it to the commissioners. It is equally clear that the act, there- 
upon, requires the commissioners to assess and collect the 
amount and pay it to the directors by means of warrants 
drawn on the county treasurer for that purpose. No discre- 
tion whatever is conferred upon the commissioners to review 
the action of the directors. Their duty is simply ministerial, 
and in no sense judicial. They must collect the money by 
assessment and taxation as part of the county levy, and when 
collected they have no right in it or control o/er it. The argu- 
ment that the directors might arbitrarily demand excessive 
sums and therefore abuse their powers is without merit. They 
have no right under the law to exact any sums more than are 
necessary for the purpose indicated, and would be at once 
responsible for an abuse of their powers if they attempted 
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Commonwealtli of Pennsyltuiia ex rel <R. W. Wolfe, et, aL, 
Directors of the Poor &c. t. S. M. Downer, County Treasurer, 
Defendant, T. J. Underwood, County Controller, Intenren- 
Ing Defendant. 

to do 80." 

The language of Mr. Justice Qreen in the case quoted 
from is applicable in this case, and we are dearly of the 
opinion that the discretion to be exercised in determining the 
amount that shall be annually required to maintain the poor 
of this county is solely that of the directors of the poor and 
that the commissioners have no duty to perform but to levy 
the tax and when collected to issue a warrant to the directors 
of the poor for the payment to the directors as they, the di- 
rectors, may think necessary. The commissionerB, as Judge 
Green so well says, act in the matter in the discharge of a 
ministerial duty only and are without power to review the dis- 
cretion of the directors. 

May 6th, A. D. 1909 P. L. 434 a special act of assembly, 
under the guise of a general act, was passed that gave this 
county a controller. It will be noticed first, that the act as 
drawn provides ''the electors thereof shall choose a citizen of 
said county for the oflBce of county controller in the place of 
county auditor." 

Section 4 of the act provides that, ''The said controller 
shall have a general supervision and control of the fiscal af- 
fairs of the county, and of the accounts and official acts of all 
officers, or other persons who shall collect, receive, or dis- 
tribute the public moneys of the county, or who shall be 
charged with the management or costody thereof; and he may 
at any time require from any of them, in writing, an account 
of all moneys or property which may have come into their 
control; and he shall immediately on the discovery of any de- 
fault or delinquency report the same to the commissioners and 
the court of common pleas of the county, and shall take im- 
mediate measures to seciire the public moneys or property, 
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and remove the delinquent party, if in office, and not removed 
by the commifisioners." 

Section 8 provides, ''That he shall scrutinize, audit, and 
decide on all bills, claims, and demands whatsoever, against 
the county.' ' 

It is apparent that this act creates an office that has to 
do with the affairs of the county and all such officers in the 
county who handle county funds and who may be under the 
eontrol of the commissioners and who may be removed by 
them, and that the bills which the controller is to scrutinize, 
audit and decide on, are bills, claims and demands against the 
county. The money in the treasury levied by the county com- 
missioners for the use of the corporation known as the di- 
rectors of the poor and of the house of employment of the 
county, is not a bill, claim or demand against the county. It 
is more properly a requisition by the corporation that has in 
charge the poor, against a fund in the hands of the county 
treasurer which has been levied by the county commissioners 
for them. At most it is a claim against the country treasury 
that is fixed by law and for which the county should draw 
its warrant to be countersigned by the controller, both the 
commissioners, and the controller acting in the premises as 
ministerial officers. For if before the passage of the Act of 
1909, the commissioners had no right to scrutinize and audit a 
requisition of the directors of the poor, then the controller 
under the Act of 1909 was not given any power in the premises 
beyond that which they had. The money which the directors 
of the poor get from the county is not county money, but it is 
money belonging to the corporation known as the directors of 
the poor and of the house of employment, which has been col- 
lected by the county commissioners and held in the county 
treasurer's office for a specific purpose. 
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This brings us then to the question whether or not the 
controller should countersign the warrant drawn by the com- 
missioners. 

Turning to the 13th section of the controller's act of 
1909, we find this language: *'The treasurer of said county 
shall pay no money out of the county treasury except on war- 
rants drawn by a majority of the commissioners and counter- 
signed by the controller. * * • • * But in the counties to which 
this applies, wherein the poor tax is paid into the county 
treasury, the county treasurer shaU also keep a separate ac- 
count of the county poor tax received by him, and pay out 
the same upon warrants drawn by a majority of the directors 
of the poor of the county." 

In referring to a number of other special acts creating 
poor districts in other counties, we find in some of them the 
county commissioners are required to levy a special poor tax 
and the money is collected by the treasurer, and he keeps the 
poor funds in an account separate and apart from the county 
funds, and by the act is made the treasurer of the fund to be 
paid out directly to the directors of the poor upon their war- 
rant. The part of the 13th section which we have just quoted 
in regard to the poor tax does not in our opinion apply to 
this county, for the reason that the money to support the 
poor in this county is not levied as a separate tax and is not 
kept by the treasurer when collected in a separate account. 
We are therefore of the opinion that the first part of Section 
13 which we have quoted, to wit. ''The treasurer of said 
county shall pay no money out of the county treasury except 
on warrants drawn by a majority of the commissioners and 
countersigned by the controller," is in force. But as we have 
already said, the duty of the county commissioners to sign 
the warrant and the duty of the controller to countersign the 
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same, are ministerial duties, and the only reason why a con- 
troller or a commissioner should refuse to recognize a re- 
quisition of the directors of the poor would be that they had 
already drawn the full amount of the appropriation tor that 
particular year; and the only thing that either the commis- 
sioners or the controller could require at the nands of the di- 
rectors of the poor would be an affidavit setting forth that the 
money which they were drawing was necessary and that the 
amount of the appropriation for that year had not been over- 
diuwn. 

This brings us then to the question which was raised 
at the argument. Are the directors of the poor allowed to 
spend the money that comes into their hands as tney may 
see fit without their accounts being audited? Clearly we 
think not. The act incorporating the directors of the poor 
provides as follows: ''and the said directors shall at least 
once in every year, render an account of all moneys by them 
received and expended, to the auditors appointed to audit 
and settle the county accounts." 

June 4, 1879, P. L. 78 a general act was passed to 
create poor districts and to authorize the purchase of lands 
and the erection of buildings to furnish relief and give em- 
ployment to the destitute poor and paupers in this common- 
wealth ; which act was not to be construed so as to repeal any 
local act or acts under which poor houses or homes for the 
relief of the destitute have been erected or are now managed 
or controlled, nor repeal any general law under which lands 
have been purchased or poor houses have been commenced 
to be built. 

The 8th section of that act provided that the accounts 
of the treasurer of poor districts that might be created under 
it should be audited by the county auditors. That act would 
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not apply to the auditing of the accounts of directors of the 
poor which were created by local acts and wnose accounts 
were, under the act, audited by auditors appointed under 
the act of 1830. But June 2nd. 1881, P. L. 44, the act 
of 1879 was amended so as to read as follows : 

''That in addition to the powers and duties of county 
auditors as now conferred on them by law, it shall be their 
duty to audit, settle and adjust the accounts oi the directors 
of the poor, and of the treasurer and steward of each and 
every poor house, within any county wherein a poor house 
has been or may hereafter be erected, in each and every year 
after the passage of this act : Provided, That this act shall not 
apply to any poor district, the territory of which is not co- 
extensive with the county, except upon the petition of at least 
twenty citizens, resident in such township, filed in the office 
of the clerk of the court of quarter sessions of the proper 
county, praying for an audit to be had by the county auditors, 
as aforesaid, ¥rithin ten days." 

Under this act the accounts of the directors of the poor 
of our county were legally audited after the year 1881 up to 
the year 1909 when a county controller was elected and took 
the place of the county auditors. 

We are therefore clearly of the opinion that prior to 
1909 and after 1881 it was the duty of the directors of the 
poor at least once a year to render an account of all moneys 
by them received and expended to the county auditors, and the 
county controller having been elected to take the place of 
the county auditors, that such accounts should now. be ren- 
dered to the county controller whose duty it shall be to audit 
and settle their accounts, and if they hav& expended any 
money illegally or unlawfully, to surcharge them with the 
same. 
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If we are right in our constraction of these different 
Acts of Assembly that have been so inartistically drawn, the 
directors of the poor in their requisition upon the county com- 
missioners for money as they may need it from time to time, 
need not state the specific things for which they may need 
the money but may state in general terms that the money is 
necessary, and support this by their affidavit. If the money 
is paid to them by a warrant executed by the commissioners 
and controller on such a requisition, then at the end of the 
year it will be their duty to present the claims that they have 
paid, out of the money received and that have been presented 
to them against the poor district, and if any money has been 
improperly or illegally expended they would be surcharged 
by the county controller, the same as would have been done 
by the county auditors had they audited it. If, however, the 
controller and the directors of the poor would amicably adopt 
a different system, we can see no objection to it; that is, the 
directors of the poor may submit with their requisitions the 
different specific bills against the poor districc that they wish 
to pay with money that they are drawng, and allow the con- 
troller to audit these bills in advaaice in place of after their 
payment. It would be reaching the same purpose but it would 
not be in conformity with the letter of the Act of 1830 which 
says that they shall submit their account of moneys received 
and expended. The difficulty heretofore has arisen out of 
the effort of the controller to compel the directors of the poor 
to have the bills against the poor district audited before the 
money was expended. This in our opinion is not according 
to the reqiurements of the law, and the proper way if they 
wish to follow the letter of the act of 1830, is for the directors 
of the poor to make a general requisition for the money that 
they may need for a specific period, say one month, verified 
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Commonwealth of PennBylvania ez rel R. W. Wolfe, et» aL» 
Directors of the Poor &c. t. S. M. Downer, County Treasurer, 
Defendant, T. J. Underwood, County Controller, Interren- 
ing Defendant. 

by their affidavit that that fund is necessary, and then expend 
it according to their discretion, subject to an audit after ike 
money h4M8 been expended. 

CASE STATED 

This case has been brought for a mandamus against two 
public officers who have different duties, and in our opinion^ 
upon the facts stated, we cannot enter a judgment in the case 
either in favor of the plaintiffs or the defendants, for the rea- 
son that the defendants are improperly joined, and this being 
the case, the case stated should be quashed, because it does not 
disclose facts sufficient and necessary to an intelligent judg- 
ment. Under the facts as developed, we might enter judgment 
against the controller, requiring him to countersign the war- 
rant in question if the facts were separately stated against 
him, to show that the amount which the directors of the poor 
seek to draw was within the appropriation for the year. 15ut 
we could not on the facts stated issue a peremptory mandamus 
against the other defendant, the county treasurer, because 
as we view the law he must have not only the names of at 
least two of the commissioners to the warrant but it must be 
countersigned by the controller. But the main purpose of 
the suit we have no doubt has been accomplished, and that 
is to get from the Court an exposition of these different acts 
of assembly. 

And now, April 21, 1914, case stated came on to be heard 
and was ai^ued by counsel, whereupon, it is ordered, adjudged 
and decreed that the same be and is hereby quashed. 
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L Passarelli v. E. L. Negley and L. Steele, Sureties 
on Official Bond of W. T. Doutt, Constable 

APPEAL^ NUNC PRO TUNC— LACHES OP DEFENDANT — 
OFFICIAL DUTIES 

An appeal was taken, but defendant failed to enter same 
"on or before the first day of the next term/' and after three 
quarterly return days had intervened, presented his petition ask- 
ing leave to file appeal nunc pro tunc, alleging that petitioner 
had "secured a transcript and gave it to an attorney to be en- 
tered and was under the impression that said appeal was entered 
until he was otherwise informed." Held, that where petition in 
support of rule does not allege or set up a just defense on the 
merits, the appeal should not be allowed. 

Where the Justice declines to perform an ofiftdal duty, he 
may be compelled to do so by process of law. 

No. 467, August Term, 1912, Common Pleas of Westmoreland 
County. 

Rule to show cause why an appeal should not be filed nunc 
pro tunc. 

W. H. Martin, Attorney for Plaintiff. 

J. Hilary Eeenan, Attorney for Rule. 

Opinion by L. W. Doty, J., October 5, 1912. 

OPINION 

The appeal in this case was taken on the 3rd day of Nov- 
ember, 1911. According to the statute, it should have been 
filed in this court on or before the first day of the then-next 
term, that is to say, on or before the second Monday of Nov- 
ember, 1911. The second Monday of November, 1911, was 
November 13th. — ten days after the taking out of the appeal 
On the 9th day of July, 1912, a petition was presented to this 
Court asking leave to file the appeal, nunc pro tunc, as of the 
proper date, and a rule to show cause was thereupon granted. 
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L. PasBarelli v. B. Ii. Negley and L. Steele, Sureties on Official 
Bond of W. T. Doutt, Constable 

The petition alleges that petitioner ''secured a transcript 
and gave the same to E. L. Dively, Esq., of Apollo, Pa., to 
be entered in Westmoreland County, and was under the im- 
pression that said appeal was entered until 6 July, 1912, 
when he was othei*wise informed." 

Three quarterly return days intervened between the tak- 
ing of the appeal and the presenting of the petition. No 
excuse for delay, other than that above recited is given. The 
petition avers no defense on the merits. If for no other rea- 
son than this, the rule should be discharged. 

''The petition in support of the rule in the above case 
does not allege or set up a just defense on the merits; for 
this reason alone, the appeal should not be permitted to be 
filed at this time." 

Friedman vs. Smith, 7 Kulp, 504. 

The Act of Assembly provides that if an appellant enters 
bail and takes a transcript of appeal in time, "such appeal 
shall be effectual in case such party appellant shall file the 
transcript in the prothonotary's ofBce on or before the first 
day of the next term of the court of common pleas of the 
proper county after entering such bail as aforesaid." 

It is, therefore, made the duty of the appellant to look 
to the effectiveness of his appeal, by filing it in time. If 
there is default in that respect, it is the default of the ap- 
pellant — or his agent. It is no part of the official duty of the 
justice to see to the filing of the transcript. 

"A defendant, against whom a justice ot the peace had 
rendered judgment, entered an appeal, a transcript of which 
the justice promised to file in the common pleas, but which he 
did not do in time. Held, that the misconduct of the justice 
was not official, and such as would justify the court in sus- 
taining an appeal entered after the first day of the next term. 
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L. Passarelll v. E. I,. Negley and U Steele, Guretles on Official 
Bond of W. T. Doutt, Constable 

Having made the justice his agent, he is bound by his negli- 
gence." 

Houk vs. Knop, 2 Watts, 72. 

In the case of Ward vs. Letzkus, 152 Pa., 318, the trans- 
cript was taken out in time, ''but through the forgetfulness 
of counsel, the transcript was not filed in the court of com- 
mon pleas, until after an intervening return day had passed." 
It was held that ''the court has no jurisdiction to permit the 
appeal to be filed nunc pro tunc. In such a case counsel was 
the mere agent of his client, and the neglect of the one wtas 
the neglect of the other." 

,No other reason is given in this case, as a ground of in- 
voking the supposed jurisdiction of this Court, than the 
negligence of appellant's own counsel, which negligence must 
be ascribed to the appellant himself. 

It would be an abuse of discretion — (even if the court 
had a discretion to exercise) — to make absolute this rule. The 
filing of a transcript is a thing regulated by the statute law 
of the commonwealth — and not by the discretion of the 
courts. 

"When a statute fixes the time within which an act must 
be done, the courts have no power to enlarge it, although it 
relates to a mere question of practice." 

Harris vs. Mercur, 202 Pa., 313. 

Where a justice declines to perform an official duty, there 
is a way of coming into this court for the means of compell- 
ing performance of such duty; but in this case, nothing is 
alleged against the justice. Nothing is alleged here except 
the negligence of appellant's own agent. In such a case, this 
Court has no authority whatever to aflford the relief prayed 
for. 

The rule in this case is discharged and the petition dis- 
missed at the cost of the appeUaHt. 
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Peter Beam, to use of Frank and Charles Beam, v. 
Bell Run Coal and Coke Company 

RBOOBD J. P. — ^DESIGNATION OF OFFICE — SEBVICafi OF SUMMONS — 
PRESUMPTION IN FAVOR OF RBGUIiiLRrrY OF 

justice's record 

A mistake of the Justice in i^riting the words "VTank and 
Charles Bell, minor sons," instead of what should haye been 
"Frank and Charles Beam, minor sons" cannot be taken advant- 
age of on certiorari because amendable. 

An exception as to designation of the Justice's office "Bell's 
Landing" a well known village, will not be sustained. 

The Act of Assembly does not require any designation of 
the place where a summons is served, when served upon one of 
the chief officers of a corporation. 

The presumption is in favor of the Justice's record, and al- 
though the transcript does not state that the Judgment was 
rendered publicly, there is every presumption that it was so 
rendered. 

No. 335, September Term, 1912, Common Pleae of Clearfield 
Cotmty. 

Certiorari. 

George M. Fulford, Attorney for Exceptant. 

Opinion by Smith, P. J., October 2lBt, 1912. 

OPINION 

The plaintiff's claim is for labor of his minor sons, Frank 
and Charles, amounting in all to Thirty dollars. The excep- 
tions filed are: 

First. '^That the record is not in conformity with the 
gammons issued in the above stated case." 

Second. ''That the Justice does not set out in summons 
issued in the above case, the location of his office nor does he 
state in what Township it is situate." 
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Peter Beam* to Use of Ftank and diaries Beam v. Bell Ru 
Coal and Coke Company 

Third. ''The record does not show where the summons 
in the above case was served." 

Fourth. ''That the record does not show that any testi- 
mony was taken by the said Justice in the establishing of the 
Plaintiff's claim as required by law.'' 

Fifth. "That the record does not show that the judgment 
wa«r rendered publicly, as required by law." 

Sixth. "That the defendant excepts to the record 
generally as being irregular and contrary to law." 

The first exception refers to the fact as shown in the 
summons, that the Justice made a mistake in writing the 
words "Frank and Charles Bell, minor sons" instead of what 
should have been "Frank and Charles Beam, minor sons." 
The transcript shows the record in its proper form and this 
is simply a clerical error of the Justice, which can not be 
taken advantage of on certiorari because amendable. 

The second exception is not sustained because of designsr 
tion of the ofBce of the Justice is at "Bells Landing," a well 
known village about which the defendant could not be in any 
way misled. 

As to the third exception, it can not be sustained for the 
reason that the Act of Assembly does not require any de- 
signation of the place where served, when served upon ooe 
of the chief officers of a corporation. The return of the Con- 
stable in this case is in strict accord with the wording of the 
Act of Assembly. 

As to the fourth exception, it can not be sustained for 
the reason that it does show that the plaintiff presented an 
account for labor, the amount thereof, and the further fact 
that the plaintiff was sworn thereto, which is all the proof 
or testimony that is required in this class of cases. 

The fifth exception cannot be sustained, tor the reason 
that there is every presumption in favor of the Justice's 
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Peter Beaxo, to Use of Frank and Ctarles Beam t. Bell Rv 
Coal and Coke Company 

record and although this transcript does not state that the 
judgment was rendered publicly, there is every presnmptum 
that it was so rendered, as also every presumption of the 
regularity of the hearing and sufficiency of the evidence. Of 
this principle there is abundant authority. Hartman vs. Kott- 
camp, 2 York 215; Hershey & Bro. vs. Mylin, 18 Lane 173, 10 
Dist. Rep. 551 ; Bnibaker vs. Sheibley, 19 Lane 241. 

The sixth exception is too general and need not be 
noticed. On the whole case the record should be sustained. 

DECREE 

Now, October 21st, 1912, the exceptions are overruled 
and judgment is directed to be entered in favor of the plain- 
tiff against the defendant for $30 with interest from July 6th, 
1912 and costs. 
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EXPERIENCES OF A BUSY JUSTICE 

The ordinary layman, in an emergency or trouble of any 
|l^d reqniring ibfi advice of some one learned in the law, 
usually calls upon the nearest Justice of the Peace. He oft- 
times narrowly escapes the well-meaning, but dangerous per- 
sons in the commumty, who are willing to act in an advisory 
capacity. Feeling conscious of the danger of listening to self 
constituted purveyors of the law, he lays the matter before 
the Justice. 

The Justice, at first blush, may be at a loss to know what 
to do. If in doubt, he should ascertain all the facts and jot 
them down and then if he would act discreetly should, when 
in doubt, ask for time to study his case. Whilst digesting the 
matter, he should first settle the question of jurisdiction. 
Having determined this important essential and having pre- 
viously endeavored to induce parties to adjust and settle their 
diflferences, his next step, if parties fail to agree, is to apply 
the remedy. 

In the ordinary cases it may be necessary to issue either 
a warrant or a summons, carefully observing the formalities 
in making up the papers and the docket entries and the fiixing 
of time of hearing, etc. But there are cases which require 
greater care. We have in mind the case of a mother coming 
.in and making complaint against her own child, alleging in- 
corrigibility. The Justice naturally inquires whether any 
crime has been committed and the reply is usually, no . Under 
the act of April 23, 1903, P. L. 274, if the child is under the 
age of sixteen years, the Justice has jurisdiction to commit or 
to bind over to court, but may certify that, in his opinion,, the 



Digitized by 



GoogI( 



328 justices' law reporter 

good of tfale cUtld and the interests of the state do not require 
a prosecution upon an indictment. But happily, the said Act 
of 1903 affords remedy. The following form of petition may 
be presented to the Juvenile Court of the county in which 
such delinquent child resides, setting forth that said child is 
neglected, dependent or delinquent and is in need of the care 
and protection of the court The words ** incorrigible chil- 
dren" under the said act mean any child who is charged by 
its parent or guardian with being unmanageaDle. The words 
^'delinquent child" mean any child, including "unmanage- 
able children," who may be charged with the violation of any 
law of this conmionwealth or the ordinance of any city, bor- 
ough or township. Lounging on the highways, sidewalks or 
pavements is, in many boroughs, prohibited by ordinance. 
Many of our boys and girls offend against the provisions of 
such ordinances and there associate with persons of vicious 
habits. A determined effort to break up these pernicious 
habits should be made. A petition may be made up in sub- 
stantially the following form, but, of course, Justices will be 
guided by the circumstances of each individual case. 

FORM OF PETITION 

In the Juvenile Court, In and For the County of 
Montgomery, Pa. 

To the Honorable, the Judges thereof: 

The Petition of Jane Connolly, of the Borough of 
Souderton, said County, 

RESPECTFULLY SHOWBTH: 

That she is a citissen of the Borough of Souderton, said 
County. 

That her son, j!ames Connolly, under the age of sixteen 
years, residing with her in said Borough of Souderton, has 
for some time past been guilty of lounging on the streets of 
said borough, most frequently in front of the postoffice, in- 
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flolting persons passing by, and, although repeatedly re- 
quested to refrain from this unlawful practice, which is in 
violation of Section 3 of Ordinance No. 25 of the said Bor- 
oughy enacted the 1st day of September, A. D. 1910, persists 
in this pernicious practice. 

That her said son has become incorrigible, delinquent 
and in need of the care and protection of the court. 

Your petitioner, therefore, prays your Honors to cause 
the apprehension of the said James Connolly, and to make all 
further necessary orders, agreeably to the Act of Assembly in 
such case made and provided. 

And she will ever pray. 

JANE CONNOLLY. 

APiriDAVIT 

Montgomery County, ss: 

Jane Connolly being duly affirmed, according to law, 
doth depose and say that the facts set forth in the foregoing 
petition are true and correct, to the best of her knowledge 
and belief. 



Affirmed and subscribed be- 
fore me this 1st day of April, 
A. D. 1914. 






Jane Connolly. 



M. D. Zendt, J. P. (Official Seal) 
My commission expires 1st Monday of January, 1920. 

Prior to 1907, no provision was made for the paymoit 
of costs. Under the Act of June 7, 1907, P. L. 438, Section 1, 
a provision was made for sherifiF's fees as follows : 

''For receiving, making endorsements thereon, docket- 
ing, and making return of each such process, order, or notice, 
seventy-five cents. For executing any such process, order, or 
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lu^tioe, where the child is to be taken into custody, seventy- 
fiye cents. 

In addition thereto, for mileage in serving or executing 
aqy of the above processes, orders, or notices, the sheriff shall 
be entitled to receive, and have taxed as costs, three cents a 
jifjle for each mile actually traveled and necessary, the same 
to be allowed on each separate process, order or notice; pro- 
vided, he shall not receive more than one mileage where the 
defendants, in two or more contemporaneous orders, process, 
or notice, are the same; and for the transportation of each 
child, three cents per mile, in addition to necessary help and 
expense." 

Under Section 2, it was provided : 

''When, in pursuance of the provisions of said act, a child 
under the age of sixteen years is arrested, with or without 
warrant, or is brought before a magistrate in any other pro- 
ceeding and the case shall be transferred to the juvenile 
court, the constable, to whom shall be given tne custody of 
such child for delivery to the officers of the juvenile court, 
shall be entitled to receive therefor the following fees, to be 
taxed as costs in the case; to wit, — ^For services performed 
in delivering such child to the juvenile court, seventy-five cents 
together with three cents per mile for each mile actually 
traveled and necessary, and three cents per mile for the 
transportation of each such child, in addition to necessary 
help and expense.'* 

Under the Act of June 9, 1911, P. L. 836, '*the judges 
of the juvenile courts of the several counties of this common- 
wealth shall have power, upon the disposition of any case 
heard or tried therein, to make an order disposing of the ques- 
tion of the payment of the costs, including fees of magistrates, 
constables, clerks of the courts, sheriffs and witnesses; and 
may impose them on the county, or on the complainant, if, 
after hearing, it be found that the complaint was made with- 
.out proper cause, or upon the parent or parents, or guardian 
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or custodian of the child, if, after hearing, it be found that 
that they were at fault, and are of ability to pay ; but all suob 
costs shall ,af ter hearing and order in the case, be immediate- 
ly chargeable to and paid by the proper county: Provided, 
That the county shall be liable only for the costs of such wit- 
nesses as the probation o£Scer, general or special, shall certify 
were subpoenaed by his order and were in attendance and 
necessary to the trial of the case, or such witnesses as the 
court shall certify were in attendance and necessary." 

Owing to the peculiar wording of the Act of 1911, supra, 
the disposition of the question of the payment of costs is discre- 
tionary with the court and the practice, as I am informed, 
particularly in Montgomery County, is not to dispose of the 
costs or make any provision for the payment thereof, except 
in indictable offenses. Summary conviction cases are still un- 
provided for, and, therefore, where a child under sixteen years 
of age is charged with the violation of an act of assembly, or 
any borough or township ordinance, wherein a justice of the 
peace has exclusive summary jurisdiction, the justice is still 
.without any protection so far as the payment of his fees is 
concerned. If a child, however, under the age of sixteen 
years, is charged with a misdemeanor or felony, the costs will 
be disposed of as provided under the Act of 1911, supra. 

FORM OF PETITION TO ANNUL CHARTER UNDER 
ACT OF JULY 22, 1913, P. L. 910. 

In the Court of Quarter Sessions, In and For the County of 

Montgomery, Pa. 
To the Honorable, the Judges of said Court : 

The Petition of the undersigned qualified electors of the 
Borough of said County, 

RESPECTFULLY REPRESENTS: 
That it is the desire of the undersigned, comprising more 
than seventy-five per centum of the qualified electors of the 
Borough of that its charter should be annulled. 
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Your Petitioners, therefore, pray your Honors that npon 
the filing of this petition a decree be made, fixing a time for 
hearing and publication of notice thereof be directed, agree- 
ably to the Act of Assembly in sach cases made and provided, 
and that such other and farther order be made as to your 
Honors may seem meet and proper. 

And they will ever pray etc. 



AFFIDAVIT 
Montgomery County, ss : 

John Smith being duly affirmed, according to law, dotk 
depose and say that there are one hundred and twenty electon 
within the Borough of and that ninety-five of said 

electors, being more than seventy-five per centum of said num- 
ber, have signed the foregMug Petition. 

Affirmed and subscribed to be-\ 
fore me this 6th day of April | J<riin Smith 

A. D. 1914. ) 

Daniel S. Schultz, J. P. (Official Seal) 
My oommiBsion expires 1st Monday of January, 1920. 
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PRELIMINARY DECREE 

AND NOW, the 6th day of April A. D. 1914, the court 
having heard, read and considered the foregoing Petition, do 
hereby fix Monday, the 11th day of May, A. D. 1914, at 10 
o'clock A. M., Court Room No. 1, Norristown, Pa., as the 
time and place for hearing witnesses for and against the peti- 
tion or application for annulment of the charter of 
Borough, and direct that notice thereof be published in the 
Providence Independent for a period of not less than thirty 
days immediately preceding the date of said hearing, and 
that ten handbills, containing like notice, be posted at con- 
spicuous places in said Borough and a like number in the Town- 
ship of , and that copies of said notice be also 
served upon the supervisors of said Township of 
and upon the clerk of council of said Borough. 

By the Court 
AARON S. SWARTZ, P. J. 

FINAL DECREE 

AND NOW, to-wit: the 11th day of May A. D. 1914, 
after hearing held the 11th day of May A. D. 1914, pursuant 
to notice, agreeably to Preliminary Decree, witnesses having 
testified for and against the annulment of the charter of the 
Borough of , it appearing, after full investigation 

of the case, the conditions prescribed by law having been 
complied with, that there is no longer any occasion for its 
corporate existence, and believing that it is expedient that the 
prayer of the applicants should be granted, do hereby order 
and decree that the charter of the Borough of 
be annulled, and that upon recording the appucation and de- 
cree in this proceeding in the Recorder's OfSce of Montgom- 
ery County, Penna., the corporate existence of the Borough 
of shall cease, and that the lands embraced with- 

in the limits of said Borough shall revert to and become a part 
of the Township of from which it was originally 
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taken, and be under and subject to its government and con- 
trol. 

By the Court 

AAHON S. SWARTZ, P. J. 

FORM OP NOTICE 

Notice is hereby given that a hearing of witnesses for 
and against the annulment of charter of Bor- 

ough will be held on Monday the 11th day of May, A. D. 1914, 
at 10 o'clock A. M., in court room No. 1, Norristown, Pa., 
at which time and place all parties interested are invited 
to be present, to show cause, if any they have, why the 
prayer of the petitioners should not be granted. 

NELSON P. PEGLEY, 
Solicitor for Petitioners. 

PORM OP DEPUTATION OP CONSTABLE UNDER ACT 
OP JUNE 19, 1913, P. L. 534. 

Commonwealth of Pennsylvania, 
County of Montgomery, ss : 

To All to Whom These Present Shall Come ; 

GREETING: 
KNOW ALL MEN BY THESE PRESENTS, That I, 
John B. Stevenson, a constable in and for the JiSast Ward of 
the Borough of Lansdale, County and State aforesaid, by 
virtue of the authority in me vested by the Act of June 19, 
1913, P. L. 534, do hereby appoint Edmund Bates, a bona fide 
resident of the said ward, as a deputy constable, for a period 
of three months, to be computed from the 1st day of April, 
A. D. 1914, so long as he shall continue to be a bona fide resi- 
dent of the said East Ward of the Borough of Lansdale, 
Pennsylvania; said appointment to be subject to the approval 
of the Court of Quarter Sessions of the Peace in and for the 
County of Montgomery, Pa. 
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Oiven under my hand and seal this 1st day of April, A. D. 
1914. 

JOHN B. STEVENSON, (Seal) 

Constable of the East Ward 

of the Borough of Lansdale. 



POBM OF PETITION TO THE COURT OP QUARTER 
SESSION FOR APPROVAL OF APPOINTMENT OF 
DEPUTY CONSTABLE, UNDER ACT OF eTUNE 19, 
1913, P. L. 534. 

In the Court of Quarter Session of the Peace, In and For the 
County of Montgomery, Pa. 

To the Honorable, the Judges thereof : 

The Petition of Edmund Bates, 

RESPECTFULLY REPRESENTS : 

That he is a bona fide resident of the East Ward of the 
Borough of Lansdale. 

That he was duly appointed Deputy Constable in and for 
said Ward by John B. Stevenson, the duly elected Constable 
therein. 

Your Petitioner hereto attaches copy of appointment or 
deputation of the said John B. Stevenson. 

He, therefore, prays your Honorable Court to approve 
his said appointment, agreeably to the Act of Assembly in 
such case made and provided. 

And he will ever pray. 

EDMUND BATES 
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AFFIDAVIT TO ABOVE PETITION 

Montgomery Cyounty, sb: 

Edmimd Bates being duly affirmed, according to law, 
doth depose and say that the facts set forth in the foregoing 
Petition are true and correct, to the best of his knowledge 
and belief. 



Edmund Bates 



Affirmed and subscribed to be- 
fore me this 1st day of April, 
A. D., 1914. 

J. Arthur Bosenberger, J. P. (Official Seal) 
My commission expires 1st Monday January, 1920. 

DEGREE 

AND NOW, the Sixth day of April, A. D. 1914, the Court 
having heard, read and considered the within and foregoing 
Petition, and being satisfied with the propriety thereof, do 
hereby approve the appointment of Edmund Bates as Deputy 
Constable in and for the East Ward of the Borough of Lans- 
dale, as prayed for. 

By the Court 
AARON S. SWARTZ, P. J. 
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1821, Feby. 22, Bounty on noxous animals, 154. 

1880, Mar. 16, Lebanon County Poor Directors, 88. 
1830, Apr. 6, Washington County Poor Directon, 809.. 

1835, Apr. 15, Jurisdiction J. P., 118. 

1836, June 13, Road Viewers, 7. 

1836, June 16, Appeals from Ai^itrators ftc, 144. 
1842, July 12, Service of Summons, 205. 

1844, Apr. 29, Sale of seated lands for taxes, 281. 

1845, Mar. 20, BaU, 253. 

1848, Apr. 10, Costs in Interpleaden, 202. 
1848, Apr. 8, Exemption law, 208. 

1857, Apr. 18, Bounty on noxious animals, 164. 

1858, Mar. 10, Costs In Interpleaders, 202. 
I860, Mar. 81, Crimes, 235. 

1866, Apr. 17, Poor District BuUdings, 86. 

1867, Apr. 6, Disorderly condU'Ot, 128. 

1867, Apr. 6, Olfenses under Ordinances, 128. 

1868, Mar. 28, Fencing by Railways, 94. 
1868, Apr. 1, Magistrates Powers, 128. 

1868, Apr. 2, Bounty on noxious animals, 164. 

1869, Apr. 17, Fencing by Railways, 94. 
1873, Apr. 3, Sheriff's fees, 201. 

1873, Apr. 3, Sheriff's fees, Allegheny County, 208. 

1874, May 19, Election contests, 179. 

1875, Mar. 18, Appointment of Deputy Prothonotary, 211. 

1876, Mar. 81, County Officials' salaries, 199. 
1876, Apr. 17, Appeals, Summary Conyiotion, 116. 
1879, June 4, Audit of Treasurer's Account, 809. 
1879, July 7, Jurisdiction J. P. extended, 39. 
1879, July 7, Suit on Affidavit before J. P., 241. 

1881, June 2, Accounts of Directors of the Poor, 809. 
1885, June 23, Compensation of Justices, 166. 
1885, June 24, Appeals, 263. 

1885, June 24, Payment of costs on appeal, 294. 
1885, June 25, Tax Collectors, 103. 
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1887 
1887 
1887 
1887 
1887 
188S» 
188» 
18»1 
18»3 
18»8 
18»8 
182^5 
18»6 
18»7 

1897 
18»7 
1»01 
1»01 
1901 
1»01 

laoi 

1»01 
1901 
1901 
1901 
1901 
1901 
1908 
1905 
1905 
1907 
1907 
1907 
1907 
1907 
1909, 
1909 
1909 
1909 
1909, 
1909 
1911 
1911 
1911 
1913 
1913 
1913 
1913 
1913 



Feby. 21, Regulating the sale of opium, 269. 

Apr. 20, AdvertUlns: Mercantile Appralaer'a list, 67. 

May 13, Compensation of Justices, 155. 

May 25, SherllTs fees, 197. 

June 14, Magistrates' JurisdlcUon, 128. 

May 9, Redemption of land sold (for taxes, 285. 

May 23, Boards of Health, 234. 

June 16, Summary conviction, 128. 

May 11, Boards of Health, 234. 

May 23, Bounty on noxious animals, 156. 

June 10, Election ballot, 171. 

May 22. Affidavit In certiorari, 211. 

June 25, Disorderly conduct, 129. 

May 26, Appointment of Deputy Prothonotary, 211. 

May 26, Penalty for taking Illegal fees, 113. 

June 4, Burgess' JurisdlcUon, 68. 

July 9, Bounty on noxious animals, 156. 

Max. 7, Disorderly conduct, 128. 

Apr. 19, Costs, 142. 

Apr. 19, Payment of costs on appeal, 294. 

May 2, Disorderly conduct, 128. 

May 11, Costs In certiorari, 164. 

June 4, Lien for taxes, 281. 

June 20, City Treasurer, tax collector, 99. 

July 9. Service of (Process, 31. 

July 9. Service of Summons, 210, 212. 

July Ix, Sheriff's duties, 197. 

July 11, Sheriff's fees and mileage, 14. 

Mar. 26, Sale of seated lands for taxes, 281. 

Mar. 31, Proceedings for possession, 256, 258. 

Apr. 22, Appeals, 118. 

Apr. 10, Bounty on noxious animals, 155. 

May 1, Filing of tax claim, 288. 

May 29, Costs on Appeal, 254. 

May 29. Payment of costs on appeal, 141, 141. 

June 8, Poor Directors' salaries, 68. 

Apr. 4, Fees, sale of land for taxes, 285. 

Apr. 23, Bounty on noxious animals, 152. 

Apr. 27, Automobiles, speed limit, 288. 

May 3, Poor Directors' salaries, 63. 

May 6, County Controller, 309. 

May 8, Regulating the sale of cooalne 260. 

May 18. Collection of School Taxes, 99. 

June 15, Poor Directors' salaries, 68. 

June 20. Classification of Counties, 14. 

July 12, Appeals from Elections, 186. 

July 12, Election ballot, 169. 

July 24, Election ballot, 169. 

July 25, Bounty on noxious animals, 166. 

July 25, Elections, 187. 
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AOISNCT. 

1. Astfcttritr/— 

See SUMMONS (Service). 

ANIMALS. 



Justice is entitled to fee of .60 for every scalp destroyed by 
him. 1S2. 



APPBALfi. 
1. 



If appellant pays costs he need not give ball. 258. 

If appellant grives bail for debt, interest and costs no coats 

are presently payable. Ibid. 



a. r«rm of 

Defects in form are without significance in an appeal. Other- 
wise on certiorari. US. 

S. Fi\echol^ni<— 

Appellant cannot avoid griving recoffnlsance by pleading his 
freehold. 146. 



Where defendant does not pursue his right of appeal he wlU 
be held to have forfeited same. 61. 

8. Nature ot^«- 

See JUDGMENT (Bftotion to strike off). 
•• NvMc pro tVMC^^ 

Allowance of appeal is discretionary with the Court. 61. 
See Court C. P. (Appeals). 

Appeals will not be allowed nunc pro tunc where appellant 
had ample opportunity within the twenty days. 291. 
Where defendant attempted within the twenty days to take 
an appeal, but was refused by the Justice alleging that it 
was too late, an appeal will be allowed nunc pro tunc. 298. 
Court will not allow entry of Appeal nunc pro tunc in case 
of neglect where petition does not allege a Just defense. 821. 

7. Payaseat of eoots wuMoeasary/— 

When Appellant gives bail absolute etc he need not even pay 
fee for making out transcript. 141. 148. 

& Re«tftelteB^ 

See ARBITRATION (Coats). 

•. SnauMvy Coavletloar— 

Appeal on allowance of Justice instead of Court, ineffective. 

118. 

Both parties are entitled to appeal on allowance of Court. 

Ibid. 

APPEALS NUNC PRO TUNC. 

See COURT C. P. (Appeals). 

ARBITRATION. 
1. 



Defendant in an award of Arbitrators must, on appeal, pay 
the costs incident to the arbitration and prothonotary's fees. 
148. 

BAIL. 

See AFVKAJJB (Freeholders). 
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BOROUOHB. 
1. UaMlltxr- 

8«e HEALTH BOARD (Oom|>eiiMtion). 

See BURQIDBS (Dooket). 

See SUMMARY CONVICTION (Qpeed limit ^f aatomobllee). 

a» F^wd StetirtMi^— 

Health Board memiber acting aa Health Oflloer and recetr- 
ins ealary la not liable to penalty. SS4. 

A Borouffh cannot fix lower rate of apeed for automttbilea 
than that permitted by Act of Aaaembly. S88. 

BUROBS& 
1. Deeket^— 

If record does not set out the charge fully or the Ordlnaaca 
or subctanoe of it, proceedince will be reToraed. CS. 

CATTUC 

1. Aeddeate to^- 

See RAILWAYS (Lriability)^ 

CBRTIORARL 

1. Dletiagatehed twm mmittm tm etslke ei^— 

See JUOGMBNT (MoUon to strike off). 
X Uiekea^- 

See APPEAL (Lackes). 
CITUD8. 

1. CItr 'n«aawerr— 

HSstoppel does not apply to City Treeaurer, because he him- 
self asked to be appointed as Collector of tazea ft. 

a- Maye»r- 

See Bssen vs. Campbell, et aL Iff. 

a» Ordlaaaces^— 

See ORDINANCES (RequiaHes). 

4b Poltoe Kaslstvatcfl^— 

Police Magistrates of Plttsburirb may hear and summarily 
convict for disorderly conduct. 1S8. 

COCAINB. 

1. niesal «se af^— 

See CONSTITUTIONAL LAW (Cocaine). 

COMMON SCHOOLa* 

1. OoUector la Cities of Tktrd CWsss^— 

School Code of May 18, 1911, P. U 808 does not repeal Act 
of June 20, 1901, P. L 878, which constitutes City Treasurer, 
Collector of School taxea 99. 

CONSTABLE!. 

1. Requisites of f«taxBr~ 

See SUMMONS (Service). 
See SUMMONS (Return). 

X Bervlee of Pr s e sss j 

See SUMMONS (Partnerahlp). 
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CONBTTTUTIONAL UlW. 

Act depriving Appellate Court from, allowing or refustsff, 
unconstltuttonaL US. 



Act May 8, 1899, P. I* 487» making it a misdemeanor for anr 
person other than a physician, dentist or Teterinarlan or 
manufacturer or wholesale or retail dealer in drucs to hare 
cocaine in his possession, is oonstitutionaL 260. 

a» Looa or SpedaV— 

See Meredith vs. Ck>unty of Bucks. 14. 
4w Moa 



Act April 28, 1909. P. L. 160, allowing Justices fees for de- 
stroying scalps of noxious animals is not unconstitutionaL 
151. 



The Act of April 22, 1794, 8 Sm. L. 177. held not to be ub- 
oonstitutional. 226. 

GORONBRa 

1. CMBpeMMitfeiw— 

Coroner is not entitled to oharire for the use of an automo- 
bile. 168. 
Nor is he entitled to charge for services of a physician. Ibid. 

coflra 

1. mmpmUMam mtr^ 

Bee APPEALS (Payment of coats unnecessary). 
See SHBRIFF (Appraisement). 
See SHERIFF (Exemption). 
See TURNPIKES (Coats). 

X Pajawat a^-- 

eee APraAL (Ball). 

See ARBITRATION (Coats). 

COUNTY. 
1. 



County is liable to Juatlce for fees for deatroyin^ scalps of 

noxious animals. 161. 

See CORONERS (C!ompensatioB). 

See SHERIFF (Fees). 

COUNTY AUDITOR& 

1. Da*laa^« 

County auditors audit and settle accounts of Directors of 
the Poor. 809. 

COUNTY COMlOSaiONBBa 

1. 

The 

that 

tion, one of which shall represent the minority party. 6T. 

X AvthaattT^— 

Under Act of April 17, 1866, P. U 116, Commissioners upon 
recommendation of poor directors and approval of ffraad 
Jury, are authorised to mtf e repairs and remodel County poor 
district bulldinsa. 86. 



miam HevaaatUa ippiahmB" I hits j 

only limJt upon the discretion of the Commissioners ia 
publication be made in newspapers of seneral ciroula- 



Mandamus will not He where Comtoisaioners have exercised 
proper discretion in advertisinir Mercantile Appraisers' Lists. 

4, ITattea, 

PrinUnff ballots. 169. 
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COUNTY CONTROLLSSR. 

See POOR DIRiDCTORS (Salaries). 
X DwtlciM— 

County Controller supersedes Countj Auditors. S«f. 

S. PenfienM* 

County ContrcHler may not charge Sheriff for items pi«- 
viously paased. 107. 

COUNTY TREASURER. 

1. Fc«B^ 

No fees are due County Treasurer for sale of seated lands. 
281. 

COURT C. P. 
1. 



Court has no power to allow an appeal nunc pro tunc, but 
sometlmies allow« same to be filed for cause snown. 174. 

2. IMscrettoB^— 

See APPEAL (Nunc pro tunc). 
COURT Q. a 
1. Po wer s^— 

See ELECTIONS ((>>ntest). 
CRIMES. 

1. Croeltr to satials^— 

It is not a criminal offense to own a decrepit horse. •€. 

2. Illesal we of dr«ss^— 

See CONSTITUTIONAL LAW (Cocaine). 
DIRECTORS OF THE POOR. 
1. AeoovMts. 

See COUNTY AUDITORS (Duties). 

DURESS. 

1. -W^mt ooaotUvtesf— 

Where Justice makes out oomimitnwnt and defendant pays 
costs under protest, held to be duress. 226. 

ELECTIONS. 
1. Contestr— 

Court Q. S. has Jurisdiction under Act May 19, 1874. P. L. 

208. upon Petition sworn to by at least five of the Petitioners. 

179. 

Cannot be amended by affidavit after expiration of time limit. 

Ibid. 

a. ImsolarMlesr— 

Mere irregularities in marking ballots will not warrant re- 
jection of entire vote of precinct. 186. 

S. NomlBees for oflleer— 

Partisan comnilttee has no power to fill vacancy for an of- 
fice. 169. 

FENCES. 

1. Bfeffleet to b«lld^» 

See RAILWAYS (Liability). 

HEALTH BOARD. 
1. Compeasatloa^— 

Mender of Board serving as Health Ofllcer is entitled to 
salary for services. 2S4. 
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INDJGTKBNT. 



The Court should not arreet JudgnHent znerely because de- 
fendant teetiAed at the trial that he was arresed wlhout 
iwarrant StO. 



Any date prior to finding of indictment within the Statute 



1. Rc««bdte%— 

Any date ^ _ ._ „^ __ 

of Limitations may "be laid. 260. 

INFANTS, 

1. Crlnlaal aets ^ ' 

See PARENTS (Responsibility). 

JUDGMENT. 

1. By defavit,— 

Record must show statutory Jurisdiction. 210. 



1. Katry 

See JUSTICE OF THE PEACB (Record). 

Prothonotary cannot be held as insurer affainst plaintiff's 

own carelessness in entry of appeal. 802. 

S. Flaalltyr— 

See APPEALS (Nunc pro tunc). 

4. Motloa to strike off;— 

Motion must show Juderm-^nt to be void and not merely 

voidable. 29. 

Motion to strike off is collateral to the case. Ibid. 

Question is not would the record be reversed, but does It 

appear to be wholly void. Ibid. 

Mere irregularities are not suflicleat in a motion to strike 

off. Ibid. 

8. Readltioar— 

^^ . Presumption is that Judgment was publicly rendered. 324. 

'• C SettlAtf aslde^^ 

See APPEALS (Ball) , 

Simunons Issued Jan. 6, returnable Jan. 10, 1913, Judgment 

will be set aside. 10. , 

'T.'Vold^^ 

Judgmient against both members of partnership where only 
one was served, is void. 160. 

8. VoldaUo^— 

See SUMMONS (Statement). 

JURISDICTION J. P. 

1. <?^atvaetr— . 

Justice has no Jurisdiction in contract arlslngr by con- 
struction of law, 210. 

5. ProeecdlBCs for possessloar^ 

Justice has no Jurisdiction to oust a surviving* wife of a 
testamentary life tenant. 266. 

Act of March 31, 1906, P. L. 87, enlarges Jurisdiction so as 
to include those holding by nvere license. 268. 
Act of 1906 Is not limited to cases where a rent certain has 
'b^en reserved or landlord and tenant relation has been es- 
tablished. Ibid. 

S. Taklas Ulcsal fe«B«— 

It does not follow that because a Justice has Jurisdiction in 
suits for penalties for violation of Ordinances under the Act 
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of A^ril IS, 18Si. P. U 1»1, that he haa attthorltr to tpcmmt 

an appeal in a suit U " ' ' "" 

18»7. P. U 100. lit. 



an appeal in a suit for Illegal fees under the Act of Kajr tt» 
"•*7, P. U -** --' 



4. ^ 

See XUsel ye. Hueken. 100. 

JUBTICB OF TUJB PBAOK 
1. BalV— 

See AFPBAIiS (Payment of cost* unneoeaaary). 
X Cwrtar- 

See DURB86 (What oonatltutea). 
a» l>«tlca«— 

Justice may be compelled to perfoitn an oAcial duty. 111. 

See APPEALS (Freeholdeni). 

See APPBAIiS (Nunc pro tunc). 



See COUMTT (Liability). 



Justice has no Juriedictlon In dalaiL for conaoquentlal 
damasea 100. 

liMatioA of aaeo/— 

Record Is sufficiently explicit in showinff location of oflloa 
at "Bell's LandinsT*** a well known place or Tillage in the 
Township, too. 

■totakey— 

Mistake in writing a aurname "Bell" for ''Beam'* cannot ho 
taken advantacre of because amendahle. S14. 

Plaee of heaiiag< 

An exception to designation "BeH'a Landing" a woU kaowm 
village, will not be austalned on oertlorart. St4. 



Where record fails to show that teatimony wma tako» aaA 
fails to ahow that judgment was publicly rendered, it wltt 
not be austaiaed. SOO. 
Preaumptlon is In favor of the record. Ibid^ 



Presumption ia In favor of Juatioe'a record. Si4. 

See snlocONB (Sonrloo) 

See SUIOCART CONVICrnON (Speed limit of automohtloo>. 



LACHBS. 

1. BffceC aflr— 

See APPBAL (Laohoa). 

LANDLORD AND TBNANT. 

1. Pilatlaaj 

See JURISDICmON J. P. (Proceediasa for P tt a ae— t ea). 

LBOISLATIOK 
1. HepealBj 

Repeals by implication are not faTored. lit. 

LIFE TENANT. 

1. BIshta aflr— 

See JURISDICrriON J. P. (Proceedinga for po aa oaatoa). 

MANDAJCU& 

See COUNTT GOlOaaBIONBRa (DuUaa). 
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A writ will not be allowed asainet a Juetice except for oC- 
floUl derelicUon. 174. 

JL Whem faMweig 

Mandamufl will not lie against two public offlcen who bare 
different duUee. 80». 

^ Wbea M wUl Ub^— 

See COUNTY COMMISSIONBRd (Discretion). 

lCnBOANTIL.B APPRAISBRa 

1. Adwrtlida« Uatii^— 

See COUNTY COMliaBBIONBBS (Adyertiains MeroanUle A»- 
praieera' Usta). 

NBGLIGBNCB. 

1. CMtrlbatorr^— 

fiee RAILWAYS (Negligence). 

ORDINANCBa 
1. 



ExcetBfliye penalties will be changed to conform with exist- 
ing law. ISt. 



Ordinances must not conflict with the Laws of the 8tate. lit. 



PAKBNTBw 
1. 



A father Is not responsible for the criminal acts of hJs Bom, 
not committed in his presenoe. tC 

PARTNERSHIP. 

1. Svlts asafeMt«— 

See SUICMDONS (Fartneivhip). 

POOR DisTRicrra 

1. BvlldfaMT and Mpaln^— 

See COUNTY (X)lCIC[SBIONBR8 (Authority). 

POOR DIRBGTOBa 
1. galartssi 

Salaries of Poor Directors in Counties haTiag psoulattoB 
oyer 1(0,000 are regulated by the Act of May Sl. I00f» P. U 
Stt. ft. y 

PROBATED cnLAma 

1. Attests— 

See SUMMONS (Statemaat). 

Must be according to Act July 7. 1879, P. U 104. 841. 
PROCESS. 



Appearance in response to notice is deemed a wairer of any 
defeot therein or manner of senrdoe. 1. 

PROTHDNOTARY. 
1. Depirty^— 

Deputy Prothonotary is authorised to take required af- 
fldsTlts in a certiorari to a Justloe. tlO. 



See ARBITRATION (Casta). 
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See JUIXllCBNT (Bntry of). 
QUO WARRANTO. 

1. Wham writ wffll lle^- 



Writ will lie on behalf of City Treasurer to Inquire by what 
nirht appointee of a School Board clainUi to collect aeho^l 
taxes, lii. 



RAII.WAY& 
1. LteMlity«~ 

Owner may recover value of cows run down by train, where 
company is required by special Act to fence. 92. 
Otherwise in case of trespassinir mule. Ibid. 

Sa Mcfl^isesee^B* 

Owners of browslngr cattle inuniune from contributory ne^li- 

srence. 92. 

Being in hands of Receiver, no defense. Ibid. 



See TURNPIKE (Railways). 

RBCBrvsmsHiFa 

1. IJaMlitr#— 

See RAILWAYS (Neffllsrence). 
RBICORD. 

1. S««eleacy ofr— 

See BURGBSS (Docket). 
8HBRIFF. 

1. 



Sheriff will be sustained In allowing $4.00 fixed as cost of 
appraisement under Interpleader Act. 197. 

INstrlbatiea^— 

Taxes must be a Hen upon real estate sold to partake In dis- 
tribution. 281. 



Sheriff is not bound under the Act of 1901 to serve state- 
ments. 197. 

4. Bzempttoa^— 

Sheriff will be sustained as to payment of $2.00 for ap- 
praisement under Act of 1887. 197. 

8. Fccsr— 

Sheriff is entitled to the fees provided by the Act of July 
11. 1901, P. U 668. 14. 



See COUNTY CONTROLLER (Powers). 

Sheriff Is properly surcharged with interest credited to him 

at bank. 197. 

SUICMARY CONVICTION. 

1. Speed Ub^ of avtomoMles^— 

Conviction cannot be sustained where Justice's record fails 
to disclose terms of Ordinance. 238. 

SUMMONS. 

1. I iieaa lag Issmr^y 

See JUDGMENT (Setting aside). 

a. Partaershlp,— 

Service upon one i»artner is not service upon the others. !&•. 

Exception, — ^where actions are expressly authorised '"^ 

partnership by its firm name only. Ibid. 
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Act of ABseniibiy does not require deslsnation of place where 
flunKmons was served. 824. 

4. BetWHf— 

DiUffent search le not equivalent to dlliffent inquiry. 3«S. 



Tenant farmer of defendants is not a proper party to be 
served, nor can he asree as to or waive any of the defend- 
ants' rlsrhts. 10. 

Where Constable's return in attachment proceedings ebows 
that no copy was left at defendant's place of residence with 
an adult member of his family, or the family where he re- 
sided, and it is not shown whether defendant was a non 
resident of the County <fr not, the record will be reversed. 
206. 

•. Stateasemt^— 

Judgnnent of Justice must be set aside if Justice does not 
attest copy of statement served upon defendant. 241. 

TAXB8. 

1« Imtereirt^— 

Taxes being "wholly lost," no claims for interest can be 
made. 281. 

a. IJeB#— 

See 9HBRIFF (Distribution). 
No lien except by statute. 281. 

To constitute a lien claim must be filed within time de- 
siemated by Act of June 4, 1901, P. L. 364, and its supple- 
ments. Ibid. 

a. Seated laadsr— 

Act of June 4, 1901, P. L. 364. amended by Act March 26, 1902. 
P. Ia. 63, provides present miethod of sellingr seated Unds. 281. 

TBBSPASa 

1. Vmtmxe ofr— ** 

6ee JUSTICE OF THS PBAXI^E (Jurisdiction). 

TUKNPIKES. 

1. Coirts#— 

Turnpikes are exclusively the creature of statutory law. 1. 

2. Ia«vtoltloa«— 

The fact that they must find whether road waa out of order 
for a given apace of time shows that the inquisition should 
hear testimony. 1. 

ai Raltfiaiyii^— 

Turnpike Connpany is not relieved of liability to maintain 
road occupied by railway. 1. 

WTUJB. 

1» BlShts Wider/— 

See LIFE TENANT (RigrhU of). 
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ACOOUMTB. 

Probated. 112. 

APFMAJUQ. 

Fayment of oosts no b«U n^oemKCjf 271. 

AUDITOR GBNBRAU 
Fees. 221. 

AUTOJiOBIL.BIS. 

lianBlaghter. 107. 

Punishment for recklesi driTlng. 166. 

Bpeed Uw. 188. 

VIolatloii of epeed law* 

Form of record of Jnatloe. 844. 
BAIU 

"Cash HaU" etc. 107. 

BOARDING AND LODGING. 

Attaehmemt of waceSf eto. 

Form of affidavit 108. 
Form of Bummons In attaelunent. lOf • 
Service and return. 110. 
Form of notice to attachee. 111. 
BOROUGHS. 

Framing ordlnaoices. 804. 
Petttton to annid charter. 
Form of. 881. 
Affidavit. 832. 
Preliminary decree. 888. 
Final decree. 333. 
Form of notice. 884. 

CABBAGB. 

Construed to 'be real estate. 220. 
CAT. 

liability of owner for damages. 82. 

CHICKENS. 

Remedy for damages. 26. 

CIGARBTTES. 

Jurisdiction of Justice. 137. 
Penalty for selling. 112. 

CONSTABLE. 

Deputation. 834. 

Petition to court for approval of deputation. 886. 
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Affidayit to Petition. 336. 

Decree. 836. 

Fees for vtoltlng grosgeriee. 7^. 

CONSTITUTIONAL AMDNDMlflNTS. 
Btate debt. 42. 

Special leglalatlon for a class. 43. 
Time of election of Judges. 43. 
Change of rule of taxation. 43. 
Municipal debts for ImproTemenAs. 44. 

CONSTITUTIONAL, R£>VISIOiN. 194. 

COUNTY CONTROLLESRa. 220. 

CRIMINAL LAW. 

Faying fines in insUUments. 1J»6. 

Ownerabip. 185. 
DIVOHCii}. 108. 

EXF£RIisU^CES OF A BUSY JUSTICB. 327. 
FiiSNCIfiS. ^ 

On dividing line. 105. 

GOVI&RNMIfiNT. 

Commission form. 167. 

OUN LIOEINSE. 

Unconstitutionality of law. 80. 
HOGS. 

Remedy for damages. 26. 
JURY TRIAL. 186. 
JUSTICE OF THE PEACE. 

Appealik 

Payment of all costs but not entering bail. 248. 

Feee. 

Piayment not prerequisite on appeal. 112. 

JOltHlictiOII* 

Justice of tbe peace has Jurisdiction upon 

pal claim. 168. 

Jury Trials. 185. 

Importance of charging an offence. 195. 

Vacancies. 188. 

JUVENILE COURT. 

Form of petitionw 278, 828. 

Officers' fees. 829. 
LEGISLATION. 

State Bar Aflsoclation. 188. 
LIQUORS. 

Punishment tor sale of. 26. 

LITIGATION rRSB. 806. 
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MAUiSTRATBB. 

JuriBdlctlon of in Philadelphia. 161. 
Retaining speed fines. 222» 251. 

MARRIED WOMAN. 

Necesearies. 26. 
MJiNOR JUDICIARY, 215. 
NOXIOUS ANIMALS. 

Form of claim for bounty. 106. 

Lriability of county for bounty. 1^1. 

SCHOOL. FOR MAGISTRiATiflB. 17, 18. 

SCI. FA. TO RE.VIVB JUDGMIUNT BEIFORE) A JUSTICE. 
When returnahle. 81. 

STATE HIGHWAYS. 308. 
Appropriation. 274. 

SUMMARY CONVICTION. 

Violation of Sumdaj laar. 

Form of complaint. 22. 
Form of warrant. 22. 
Docket Entries. 23. 

8NYOPSIS OF ACT OF 1»13. 75. 

TOWNSHIPS. 

Town clerk superseded by secretary. 44. 

Township supervisors. 45. 

Organiaation and tax levy. 45. 

Levy of road tax. 46. 

SUte's aid. 47. 

State highway warrants. 47. 

State highway standards. 48. 

Compulsory condition of state aid. 49. 

Township road districts and masters. 49. 

Compensation of supervisors. 50. 

Putting roads under state highway rules. 51. 

Purchase of machinery. 53. 

State highway approval of contract. 53. 

Township road treasurer. 54. 

Ezpebditures of money. 54. 

Annual estimate of expenditures. 65. 

Fiscal year. 56. 

Books, blanks and forms. 56. 

Tax duplicates. 70. 

Collector's account and statement. 71. 

Penalty on collector. 71. 

Monthly meetings — compenaa4ion. 71. 

Filling vacancies. 72. 

Examination of books 4>y state highway commis- 
sioner. 72. 

Violations by local road officers penalised. 73. 
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XVI INDEX 

Qz«ftlng by local offieen. 78. 

PowerB, duties and penattles prMerred. 74. 

▲nnual statement to hlghwaj commissioner. 74. 

SupeiTlsors may snbeertbe for pnUleatlons pertainlair to 

roads. 162. 

Uood roads. 162. 

TAORANTS. 

Form of Commitment. 166. 

WARRANTS. 

Form of searcli warrant. 218. 

(a) IFV^rm of return. 218. 
{h) Form of return. 220. 
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